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PLEADINGS,  DOCKET  ENTRIES  AND  OTHER  PAPERS: 

Order,  FCC,  designating  applications  of  WWSW,  Ihc.,  Pittsburgh  Radio 
Supply  House,  Inc. ,  and  Westinghouse  Broadcasting  Co. ,  Inc. , 
for  consolidated  hearing,  dated  March  31.  1954 

Order,  FCC,  correcting  order  of  March  31,  1954  .... 

Order,  FCC,  granting  request  of  all  parties  to  reopen,  dated  June  13, 
1955  . 

Corrected  order,  FCC,  granting  request  of  all  parties  to  reopen  record, 
dated  June  13,  1955  . 

Order,  FCC,  granting  motion  of  F.C.C.  Broadcast  Bureau  to  reschedule 
hearing,  dated  June  23.  1955  . 

Revised  Request  of  WWSW,  Inc. ,  for  findings  of  fact  and  conclusion  of 
law,  filed  June  27,  1955  . 

Vol.  21  official  transcript  of  hearing  held  June  27,  1955  pages  1940  to 
1962  . 

Vol.  22  official  transcript  of  hearing  held  on  June  28,  1955,  pages 
1963  to  1968  . 

Vol.  23  official  transcript  of  hearing  held  on  June  29,  1955,  pages 
1969  to  1977  . 

Second  Revised  Request  of  WWSW,  Inc. ,  for  Findings  of  Fact  and 

Conclusions  of  Law,  filed  June  29,  1955  .... 

Initial  decision  of  Hearing  Examiner  released  July  1,  1955 

Petition  of  Telecasting,  Inc. ,  to  dismiss  Pittsburgh  Radio's  application, 
to  return  WWSW's  application  to  the  processing  line,  and  to  set 
aside  inconsistent  action  taken  by  the  hearing  Examiner,  filed 
July  1,  1955  . 

Memorandum  Opinion  and  Order,  FCC,  granting  motion  of  WWSW, 
Inc.,  to  dismiss  Telecasting.  Inc.’s  petition  of  July  1,  1955: 
and  granting  the  joint  motion  for  immediate  grant;  and  dis¬ 
missing  the  application  of  Pittsburgh  Radio  Supply  House,  Inc. ; 
and  granting  the  application  of  WWSW,  Inc. ,  released  July  22, 
1955  . 

Order,  FCC,  continuing  hearing  conference,  dated  May  6,  1954 

Memorandum  Opinion  and  Order,  FCC,  dismissing  Telecasting,  Inc.  's 
request  for  waiver  of  Commission  rule  and  oral  argument,  re¬ 
leased  July  25,  1955  . 

Petition  of  Telecasting.  Inc. ,  protesting  grant  and  for  reconsideration 
and  rehearing,  filed  August  22,  1955  . 

I.  Preliminary  Statement  . 

n.  Background  Facts  . 

m.  Applicability  of  Section  309(c)  to  the  Grant  in  Question  . 

IV.  Applicability  of  Section  405  to  the  Grant  in  Question 
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filed  September  7,  1955  6959 

FCC  Memorandum  Opinion  and  Order,  denying  petition  of  Telecasting. 

Inc. ,  filed  August  23,  1955,  insofar  as  it  constitutes  a  protest, 

released  September  23,  1955  6970 

Supplement  to  Telecasting.  Inc. .  petition  for  reconsideration  and  pe¬ 
tition  to  designate  BMPCT-3486  for  hearing,  filed  November  3. 
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a  party  to  rehearing,  and  denying  petition  for  stay  of  effective  date 
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Request  of  Telecasting  Inc. .  for  waiver  of  Rule  1. 387  (b)  ( 3),  filed  July  1, 
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Notice  of  Appeal  and  Statement  of  Reasons  Therefor  of  Telecasting,  Inc. , 
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Notice  of  Appeal  and  Statement  of  Reasons  Therefor  of  Telecasting.  Inc. , 

filed  October  13.  1955,  Case  No.  12.938  . 

Prebearing  Order  dated  March  5,  1956  . 

Docket  Entries 

Case  No.  12, 841  -  Notices  of  Intervention . 

Case  No.  12, 938  -  Notices  of  Intervention . 


I 


351 


JOINT  APPENDIX 


PLEADINGS,  DOCKET  ENTRIES  AND  OTHER  PAPERS 

•  .  ■  •  i 

IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT  | 

i 


Before  the 

FEDERAL  COMMUNICATIONS  COMMISSION 
Washington  25,  D.  C. 


FCC  54-404  3611 

In  re  Applications  of  ) 

WESTINGHOUSE  BROADCASTING  COMPANY,  ) 

INC.  ) 

Pittsburgh,  Pennsylvania 


WWSW,  INC. 

Pittsburgh,  Pennsylvania 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC. 
Pittsburgh,  Pennsylvania 

For  Construction  Permits  for  new 
Television  Stations 


) 

) 

) 


Docket  No  8694 
File  Nof  BPCT-221 


Docket  No.  8730 
File  No'  BPCT-254 

Docket  No.  8840 
File  Nof  BPCT-345 


) 

) 


At  a  session  of  the  Federal  Communications  Commission  held  at 
its  offices  in  Washington,  D.  C.  on  the  31st  day  of  March,  ^954; 

The  Commission  having  under  consideration  the  above- entitled  ap¬ 
plications,  each  requesting  a  construction  permit  for  a  new  television 

...  .  t 

broadcast  station  to  operate  on  Channel  11  in  Pittsburgh,  Pennsylvania; 
and 

%  H  I  . 

n  APPEARING,  That  the  above-entitled  applications  are  mutually 

. 

exclusive  in  that  operation  by  more  than  one  applicant  would  result  in 

mutually  destructive  interference;  and 

.  ‘  •  * 

IT  FURTHER  APPEARING,  That  pursuant  to  Section  309(b)  of  the 
Communications  Act  of  1934,  as  amended,  the  above-named  applicants 


2 

were  advised  by  letters  of  the  fact  that  their  applications  were  mutually 
exclusive,  of  the  necessity  for  a  hearing  and  of  all  objections  to  their 
applications;  and  were  given  an  opportunity  to  reply;  and 

IT  FURTHER  APPEASING,  That  upon  due  consideration  of  the 
above- entitled  applications,  the  amendments  filed  thereto,  and  the  replies 
to  the  above  letters,  the  Commission  finds  that  under  Section  309(b)  of 
the  Communications  Act  of  1934,  as  amended,  a  hearing  is  mandatory; 
and  that  each  of  the  above-named  applicants  is  legally,  financially  and 
technically  qualified  to  construct,  own  and  operate  a  television  broadcast 
station;  and 

IT  FURTHER  APPEARING,  That  Pittsburgh  Radio  Supply  House, 

Inc.  proposes  an  antenna  site  in  the  immediate  vicinity  of  standard  broad¬ 
cast  stations  WWSW  and  KQU;  that  the  proposed  construction  may  have 
effects  upon  the  operation  of  these  stations;  and  that  a  grant  of  the  appli¬ 
cation  of  Pittsburgh  Radio  Supply  House,  Inc. ,  if  made,  will  be  subject 
352  to  the  following  condition: 

’’The  construction  authorized  shall  not  adversely  affect  the 
ability  of  standard  broadcast  stations  WWSW  and  KQU  to  operate  in  accord-  - 
ance  with  the  terms  of  their  licenses,  particularly  with  respect  to  their 
antenna  systems,  and  that  sufficient  field  intensity  measurements  of 
WWSW  and  KQU  shall  be  made  before  and  after  such  construction  to  prove 
that  no  material  effect  thereon  has  resulted.  ” 

IT  IS  ORDERED,  That  pursuant  to  Section  309(b)  of  the  Communica¬ 
tions  Act  of  1934,  as  amended,  the  above- entitled  applications  are  desig¬ 
nated  for  hearing  in  a  consolidated  proceeding  to  commence  at  10:00  A.M. 
on  the  30th  day  of  April,  1954  in  Washington,  D.  C.  upon  the  following 
issues: 

1.  To  determine  on  a  comparative  basis  which  of  the  operations 
proposed  in  the  above- entitled  applications  would  best  serve  the  public 
interest,  convenience  and  necessity  in  the  light  of  the  record  made  with 
respect  to  the  significant  differences  among  the  applications  as  to: 

(a)  The  background  and  experience  of  each  of  the  above-named 
applicants  having  a  bearing  on  its  ability  to  own  and  operate  the  proposed 


3 


353 


television  station. 

(b)  The  proposals  of  each  of  the  above-named  applicants  with 

I 

respect  to  the  management  and  operation  of  the  proposed  station. 

(c)  The  programming  service  proposed  in  each  of  the  above- 
entitled  applications. 

IT  IS  FURTHER  ORDERED,  That  the  issues  in  the  above- entitled 
proceeding  may  be  enlarged  by  the  Examiner,  on  his  ow4  motion  or  on 
petition  properly  filed  by  a  party  to  the  proceeding  and  upon  sufficient 
allegations  of  fact  in  support  thereof,  by  the  addition  of  the  following  issue: 
To  determine  whether  the  funds  available  to  the  applicant  will  give 

reasonable  assurance  that  the  proposals  set  forth  in  the  application  will 

I 

be  effectuated. 


[Seal] 

Released:  April  5,  1954 


FEDERAL  COMMUNICATIONS 

COMMISSION 

I 

Mary  Jane  Morris 
Secretary 

Signed  by  Above 
Mailed  By 
April  5,  1954 
Mail  &  Files 
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WESTINGHOUSE  BROADCASTING  COMPANY,  ) 


INC. 

Pittsburgh,  Pennsylvania 


WWSW,  INC. 

Pittsburgh,  Pennsylvania 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC. 
Pittsburgh,  Pennsylvania 

For  Construction  Permits  for  new 
Television  Stations 


) 
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Docket  No.  8694 
File  No.  BPCT-221 

Docket  No.  8730 
File  No.  BPCT-254 

Docket  No.  8840 
File  No.  BPCT-345 
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ORDER 

At  a  session  of  the  Federal  Communications  Commission  held  at 
its  offices  in  Washington,  D.  C.  on  the  31st  day  of  March,  1954; 

The  Commission  having  under  consideration  the  above- entitled 
applications,  each  requesting  a  construction  permit  for  a  new  television 
broadcast  station  to  operate  on  Channel  11  in  Pittsburgh,  Pennsylvania; 
and 

IT  APPEARING,  That  the  above- entitled  applications  are  mutually 
exclusive  in  that  operation  by  more  than  one  applicant  would  result  in 
mutually  destructive  interference;  and 

IT  FURTHER  APPEARING,  That  pursuant  to  Section  309(b)  of  the 
Communications  Act  of  1934,  as  amended,  the  above-named  applicants 
were  advised  by  letters  of  the  fact  that  their  applications  were  mutually 
exclusive,  of  the  necessity  for  a  hearing  and  of  all  objections  to  their 
applications;  and  were  given  an  opportunity  to  reply;  and 

IT  FURTHER  APPEARING,  That  upon  due  consideration  of  the  above- 
entitled  applications,  the  amendments  filed  thereto,  and  the  replies  to  the 
above  letters,  the  Commission  finds  that  under  Section  309(b)  of  the. Com¬ 
munications  Act  of  1934,  as  amended,  a  hearing  is  mandatory;  and  that 
each  of  the  above-named  applicants  is  legally,  financially  and  technically 
qualified  to  construct,  own  and  operate  a  television  broadcast  station;  and 
IT  FURTHER  APPEARING,  That  Pittsburgh  Supply  House,  Inc. 
proposes  an  antenna  site  in  the  immediate  vicinity  of  standard  broadcast 
stations  WWSW  and  KQV;  that  the  proposed  construction  may  have  effects 
upon  the  operation  of  these  stations;  and  that  a  grant  of  the  application  of 
354  Pittsburgh  Radio  Supply  House,  hie. ,  if  made,  will  be  subject  to 

'  the  following  condition: 

"The  construction  authorized  shall  not  adversely  affect  the 
ability  of  standard  broadcast  stations  WWSW  and  KQV  to  operate  in  accord¬ 
ance  with  the  terms  of  their  licenses,  particularly  with  respect  to  their 
antenna  systems,  and  that  sufficient  field  intensity  measurements  of  WWSW 
and  KQV  shall  be  made  before  and  after  such  construction  to  prove  that  no 
material  effect  thereon  has  resulted. " 


IT  IS  ORDERED,  That  pursuant  to  Section  309(b)  of  the  Communica- 
tions  Act  of  1934,  as  amended,  the  above- entitled  applications  are  desig¬ 
nated  for  hearing  in  a  consolidated  proceeding  to  commence  at  10:00  A.M. 
on  the  30th  day  of  April,  1954  in  Washington,  D.  C.  upon  the  following 
Issues:  | 

1.  To  determine  on  a  comparative  basis  which  of  the  operations 
proposed  in  the  above- entitled  applications  would  best  serve  the  public 
interest,  convenience  and  necessity  in  the  light  of  the  record  made  with 
respect  to  the  significant  differences  among  the  applications  as  to: 

(a)  The  background  and  experience  of  each  of  the  above- 
named  applicants  having  a  bearing  on  its  ability  to  own  and  operate  the 
proposed  television  station. 

(b)  The  proposals  of  each  of  the  above-named 
respect  to  the  management  and  operation  of  the  proposed  station. 

(c)  The  programming  service  proposed  in  each  of  the  above- 
entitled  applications. 

IT  IS  FURTHER  ORDERED,  That  the  issues  in  the  ab<i>ve- entitled 
proceeding  may  be  enlarged  by  the  Examiner,  on  his  own  motion  or  on 
petition  properly  filed  by  a  party  to  the  proceeding  and  upon  sufficient 
allegations  of  fact  in  support  thereof,  by  the  addition  of  the  following  issue: 

To  determine  whether  the  funds  available  to  the  applicant  will 
give  reasonable  assurance  that  the  proposals  set  forth  in  the  application 
will  be  effectuated. 

FEDERAL  COMMUNICATIONS 

COMMISSION 

/s/  Mary  Jane  Morris 
Secretary 
Signed  by  Above 
Mailed  by 
April  6,  1954 
Mail  &  Files 


app 


li  cants  with 


[Seal] 

Released:  April  6,  1954 
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6309  20608 

In  re  Applications  of  ) 

WWSW,  INC.  ) 

Pittsburgh,  Pennsylvania  ) 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC.  ) 
Pittsburgh,  Pennsylvania  ) 

For  Construction  Permits  for  New  ) 

Television  Stations  (Channel  11)  ) 


ORDER 


FCC  55M-  535 


Docket  No.  8730 
File  No.  BPCT-254 

Docket  No.  8840 
File  No.  BPCT-345 


The  Hearing  Examiner  having  under  consideration  an  informal  re¬ 
quest  joined  in  by  all  parties,  including  the  Broadcast  Bureau,  that  the 
hearing  record  in  the  above-entitled  matter  be  reopened  to  receive  addi¬ 
tional  evidence; 

IT  APPEARING,  that  good  cause  exists  for  reopening  the  hearing 
record; 

IT  IS  ORDERED,  this  13th  day  of  June  1955,  that  the  record  in  the 
above-entitled  matter  BE,  AND  IT  HEREBY  IS,  REOPENED,  and  that 
FURTHER  HEARING  is  HEREBY  SCHEDULED  TO  COMMENCE  at  10:00 
a.m. ,  EDT,  June  27,  1955  in  the  Commission's  offices  in  Washington, 

D.  C. 

Charles  J.  Frederick 
Hearing  Examiner 

Federal  Communications  Commission 

[  Seal]  Signed  by  Above 

Mailed  By 
June  15,  1955 
Mail  &  Files 


6310 


20608  Corrected 


In  re  Applications  of 

WWSW,  INC. 

Pittsburgh,  Pennsylvania 


FCC  55M-  535 

) 

)  Docket  No.  8730 
)  File  No.  BPCT-254 


PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC.  )  Docket  No.  8840 
Pittsburgh,  Pennsylvania  )  File  No.  BPCT-345 


7 


i 


For  Construction  Permits  for  New 
Television  Stations  (Channel  11) 

ORDER  | 

The  Hearing  Examiner  having  under  consideration  an  informal  re¬ 
quest  joined  in  by  all  parties,  including  the  Broadcast  Bureau,  that  the 
hearing  record  in  the  above- entitled  matter  be  reopened  to  receive  addi¬ 
tional  evidence; 

IT  APPEARING,  that  good  cause  exists  for  reopening  the  hearing 
record; 

IT  IS  ORDERED,  this  13th  day  of  June  1955,  that  the  record  in  the 
above-entitled  matter  BE,  AND  IT  HEREBY  IS,  REOPENED,  and  that 
FURTHER  HEARING  is  HEREBY  SCHEDULED  TO  COMMENCE  at  10:00 
a.m. ,  EDT,  June  27,  1955  in  the  Commission's  offices  in  Washington, 
D.  C. 


[Seal] 

Released:  June  15,  1955 


Charles  J.  Frederick 
Hearing  Examiner 

Federal  Communications  Commission 

/s/  Mary  Jane  Morris  j 
Secretary 


Signed  by  Above 
Mailed  By 
June  16,  1955 
Mail  &  Files 


6311  21150 

In  re  Applications  of  ) 

WWSW,  INC.  ) 

Pittsburgh,  Pennsylvania  ) 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC.  ) 
Pittsburgh,  Pennsylvania  ) 

For  Construction  Permits  for  New  ) 

Television  Stations  (Channel  11)  ) 


FCC  55U-  568 


Docket  No.  8730 
File  No.j  BPCT-254 

Docket  No.  8840 
File  No.  I  BPCT-345 


ORDER 

■ 

The  Hearing  Examiner  having  under  consideration  an  Oral  motion 


by  counsel  for  the  Commission's  Broadcast  Bureau,  consented  to  by  the 


applicants,  that  the  further  hearing  in  the  above- entitled  matter  hereto¬ 
fore  scheduled  to  commence  at  10:00  a.  m. ,  E.D.T. ,  June  27,  1955,  be 
rescheduled  to  commence  at  9:00  a.m.  on  the  same  day; 

IT  APPEARING,  that  good  cause  for  the  change  in  time  has  been 
shown; 

IT  IS  ORDERED,  this  23rd  day  of  June  1955,  that  the  aforesaid 
further  hearing  is  HEREBY  RESCHEDULED  TO  COMMENCE  at  9:00  a.m 
E.D.T. ,  June  27,  1955  in  the  offices  of  the  Commission  in  Washington, 
D.  C. 

Charles  J.  Frederick 
Hearing  Examiner 

Federal  Communications  Commission 

[  Seal]  ’  /s/  Mary  Jane  Morris 

Secretary 

Signed  by  Above 
Mailed  by 
June  24,  1955 
Mail  &  Files 


6312 

[  Received  June  27,  1955  FCC  Mail  &  Files] 
Applications  of  ) 

WWSW,  INC.  ) 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC.  ) 


3828 

Docket  8730 
Docket  8840 


Revised 

Request  of  WWSW,  Inc. ,  for 
Findings  of  Fact  and  Conclusions  of  Law 


Preliminary  Statement 

1.  This  proceeding  involves  applications  for  a  permit  to  construct 
and  operate  a  new  commercial  television  station  in  Pittsburgh,  Pennsyl¬ 
vania,  on  Channel  11.  The  case  was  designated  for  hearing  by  order  re¬ 
leased  April  5,  1954.  Prehearing  exchange  material  was  exchanged  by 
the  parties  on  April  14,  1954.  Prehearing  conferences  were  held  on 
April  16  and  22,  1954.  A  hearing  conference  was  held  on  May  13,  1954. 


Points  of  Reliance  were  exchanged  in  accordance  with  1. 841  of  the  Rules 
as  then  in  effect  on  May  25,  1954,  and  further  hearing  conferences  were 
held  June  2  and  3  and  July  20,  1954.  The  hearing  began  on  September  15, 
1954.  Exhibits  were  exchanged  on  or  before  September  10J  1954.  The 
record  was  closed  January  24,  1955. 

2.  Both  applicants  were  found  by  the  Commission  to  be  legally, 
technically  and  financially  qualified.  The  issues  in  the  proceeding  were 

i 

the  usual  comparative  ones  where  mutually  exclusive  applications  are 
6313  involved.  Westinghouse  Broadcasting  Company  was  also  an  applicant  and 
a  party  to  these  proceedings.  On  December  7,  1954,  Westinghouse  filed 
a  petition  with  the  Commission  for  dismissal  of  its  application.  The  Com¬ 
mission  by  an  order  dated  December  15,  1954,  dismissed  the  application. 

3.  The  proposed  findings  of  fact  and  conclusions  of  law  were  to  be 
submitted  by  March  21,  1955.  On  this  date  the  Hearing  Examiner  granted 
a  petition  of  Pittsburgh  Radio  Supply  House,  Inc. ,  for  extension  of  time 
until  March  31,  1955,  in  which  to  file  proposed  findings  of  fact  and  con¬ 
clusions  of  law.  The  Hearing  Examiner  also  granted  a  petition  of  Pitts¬ 
burgh  Radio  Supply  House,  Inc. ,  to  reopen  the  record  and  deceive  in  evi¬ 
dence  a  stipulation  of  the  parties  concerning  stock  ownership  in  WWSW, 
Inc.  The  requests  for  findings  of  fact  and  conclusions  of  l4w  were  sub¬ 
mitted  by  both  parties  on  March  31,  1955. 

4.  Prior  to  the  time  of  filing  the  requested  findings  of  fact  and 
conclusions  of  law,  Pittsburgh  Radio  Supply  House,  Inc.,  and  WWSW, 

Inc. ,  had  initiated  negotiations  looking  toward  a  settlement  of  their  con¬ 
flicting  applications.  These  negotiations  took  place  at  various  times  be¬ 
ginning  in  February  and  ending  on  June  2,  1955.  Meetings  were  held  in 
both  Pittsburgh  and  Washington  between  the  parties  and  their  counsel. 

5.  On  June  2,  1955,  the  parties  signed  an  agreement  looking  toward 
the  settlement  of  their  competing  applications.  This  agreement  was  filed 
with  the  Commission  on  June  13,  1955. 

6314  6.  Counsel  for  the  applicants  arranged  for  a  meeting  with  the  Hear¬ 


ing  Examiner,  counsel  for  the  Broadcast  Bureau  and  themselves.  This 
informal  meeting  was  held  in  the  Hearing  Examiner's  office  on  June  13, 


i 


10 

1955.  The  Hearing  Examiner  issued  an  order  reopening  the  record  on 
this  date.  The  order  stated  that  further  hearings  were  scheduled  to  com¬ 
mence  on  June  27,  1955. 

7.  The  Grade  B  contour  (56  dbu)  of  the  proposed  television  station 
is  about  62  miles  in  radius.  The  Grade  A  contour  is  roughly  40  miles  in 
radius  from  the  city  of  Pittsburgh.  The  area  to  be  served  is  commonly 
referred  to  as  the  Tri- State  area.  It  includes  parts  of  Ohio  and  West 
Virginia  as  well  as  Pennsylvania.  It  is  one  of  the  most  important  indus¬ 
trial  areas  in  the  country.  The  area  within  the  A  contour  comprises  one 
of  the  more  populous  areas  in  the  nation  with  2, 972,  743  persons,  accord¬ 
ing  to  the  1950  census.  The  area  to  be  served  has  a  density  of  population 
of  about  600  persons  per  square  mile.  There  are  many  schools  and  col¬ 
leges  in  the  area.  There  are  three  daily  newspapers  of  general  circula¬ 
tion  in  Pittsburgh.  The  most  recent  Post  Office  Statement  on  October  2, 
1954,  shows  the  following  average  daily  circulations: 

Pittsburgh  Press  317,706 

Pittsburgh  Sun  Telegraph  227,  857 

Pittsburgh  Post- Gazette  262,794  (WWSW  Vol.  I, 

pp.  3,  4) 

Within  the  Grade  A  contour  of  the  proposed  television  station,  there  are 
33  daily  newspapers  with  more  than  1, 100, 000  circulation  and  85  weekly 
newspapers  with  a  total  circulation  in  excess  of  500,  000.  There  are  35 
radio  stations  in  the  same  area  (WWSW  Ex.  7,  p.  18). 

6315  Findings  of  Fact 

8.  The  agreement  entered  into  among  the  applicants  in  this  pro¬ 
ceeding,  the  parent  company  of  WWSW,  Inc. ,  and  55  per  cent,  of  the 
stockholders  in  Pittsburgh  Radio  Supply  House,  Inc. ,  H.  Kenneth  Brennen, 
Margaret  M.  Brennen  and  Mary  Thelma  Bergenser,  contemplates  the 
issuance  by  the  Commission  of  a  radiotelevision  construction  permit  for 
Channel  11  at  Pittsburgh,  Pennsylvania,  to  WWSW,  Inc.  Ultimately, 
Pittsburgh  Radio  Supply  House,  Inc. ,  will  own  50  per  cent,  of  WWSW, 

Inc.  However,  because  of  Commission  rules  and  policies,  Pittsburgh 
Radio  Supply  House,  Inc. ,  is  obligated  to  dispose  of  WJAS,  AM  and  FM, 


in  Pittsburgh.  Similarly,  WWSW,  Me. ,  is  to  transfer  the  aural  proper¬ 
ties  for  which  it  holds  Commission  licenses  to  another  company  owned  by 
the  same  stockholder,  i.  e. ,  P  G  Publishing  Company.  Because  Pitts¬ 
burgh  Radio  Supply  House,  Inc. ,  cannot  immediately  dispose  of  its  radio 
stations  in  Pittsburgh,  WWSW  and  P  G  Publishing  Company  have  agreed 
to  provide  the  capital  of  $1, 000, 000  estimated  to  be  require^  by  the  new 
television  station.  When  the  Pittsburgh  Radio  Supply  House,  Me. ,  stock¬ 
holders  become  qualified  by  the  disposal  of  radio  stations  WJAS-AM  and 
FM,  as  required  by  the  rules  of  the  Commission,  P  G  Publishing  Com¬ 
pany  has  agreed  to  sell  them  one-half  interest  in  the  securities  which 
comprise  the  capital  of  WWSW,  Me.  M  the  meantime,  escrows  have  been 
provided  for  the  mutual  protection  of  the  parties.  Pittsburgh  Radio  Supply 
House,  Me. ,  has  until  June  2,  1958,  to  dispose  of  WJAS,  AM  and  FM,  to 
qualify  for  the  acquisition  of  a  one- half  interest  in  WWSW,  Ipc. 

6316  9.  The  complete  contract,  as  filed  with  the  Commission,  is  hereby 

incorporated  by  reference.  It  is  clear  that  the  question  for  determination 

is  whether  or  not  the  public  interest,  convenience  and  necessity  will  be 

! 

served  by  a  grant  to  WWSW,  Me. ,  of  a  construction  permit.  It  must  be 
determined  on  the  assumption  that  Pittsburgh  Radio  Supply  House,  Me., 

I 

will  be  an  eventual  owner  of  50  per  cent,  of  the  applicant,  WWSW,  Me. 

10.  It  is  apparent  from  the  contract  entered  into  by  the  parties  to 

I 

the  hearing  that  they  envision  a  completely  equal  partnership  of  the  two 
sides.  H.  Kenneth  Brennen,  president  of  Pittsburgh  Radio  Supply  House, 
Me. ,  will  have  a  five-year  contract  with  WWSW,  Me.  H.  Hi  Stehman, 
vice  president  of  Pittsburgh  Radio  Supply  House,  will  have  a|  four-year 
contract.  The  Board  of  Directors  will  be  composed  of  seven  members, 
of  which  three  shall  be  elected  by  each  side  and  the  remaMMg  member 
shall  be  one  acceptable  to  both  sides.  Where  two  completely  qualified 
applicants  enter  Mto  an  equal  partnership,  it  is  reasonable  to  conclude 
that  the  superior  qualities  of  each  will  be  at  the  fore  and  the|  public  Mterest 
will  benefit. 


12 

WW5W,  Inc. ,  and  The  Pittsburgh  Post-Gazette 


11.  WWSW,  Inc. ,  is  the  licensee  of  WWSW,  AM  and  FM.  AU  of 
the  stock  of  WWSW,  Inc. ,  is  owned  by  P  G  Publishing  Company,  the  pub¬ 
lisher  of  the  Pittsburgh  Post- Gazette.  WWSW  operates  on  a  frequency  of 
970  kilocycles  with  a  power  of  5  kilowatts,  using  a  directional  antenna 
system.  The  station  is  independent  of  network  affiliation.  The  Post- 
Gazette  is  the  only  independently  owned  newspaper  in  Pittsburgh.  The 

6317  newspaper  has  been  operated  by  the  Block  family  since  1927  when 
Paul  Block,  Sr. ,  acquired  the  properties.  The  P  G  Publishing  Company 
is  owned  by  the  Toledo  Blade  Company.  Paul  Block,  Jr. ,  is  actively 
engaged  in  directing  the  publication  of  the  Toledo  Blade.  William  Block, 
vice  president  of  WWSW,  Inc. ,  is  president  of  P  G  Publishing  Company. 

The  Pittsburgh  Post-Gazette  is  one  of  three  daily  newspapers  in  Pitts¬ 
burgh  and  only  second  in  circulation.  The  other  two  dailies,  the  Press 
and  the  Sun  Telegraph,  have  a  combined  circulation  of  545, 563,  compared 
with  262,794  for  the  Post- Gazette  (WWSW,  Vol.  I,  pp.  3,  4). 

Pittsburgh  Radio  Supply  House,  Inc. 

12.  Pittsburgh  Radio  Supply  House,  Inc. ,  is  a  Pennsylvania  corpo¬ 
ration.  H.  K.  Brennen,  Margaret  M.  Brennen,  and  Mary  Thelma  Berg- 
enser  own  55  per  cent,  of  the  stock  in  the  corporation.  The  remaining 

45  per  cent,  is  owned  by  Mrs.  Sarah  A.  Brennen,  the  mother  of  the  above- 
named  sisters  and  brother.  The  company  was  founded  in  1922,  with  H.  J. 
Brennen,  father  of  the  present  president  and  of  his  sisters,  as  the  first 
general  manager  of  the  station  WJAS.  The  station  has  been  actively 
managed  by  the  late  H.  J.  Brennen  and  his  son  since  it  was  first  established. 

Conclusions 

13.  Pursuant  to  the  agreement  entered  into  on  June  2,  1955,  Pitts¬ 
burgh  Radio  Supply  House,  Inc. ,  has  agreed  to  withdraw  its  application 
for  Channel  11  in  Pittsburgh.  By  mutual  agreement  the  parties  have  asked 
that  the  Hearing  Examiner  issue  an  Initial  Decision  granting  the  application 

6318  of  WWSW,  Inc. ,  conditioned  upon  the  withdrawal  of  the  application 
of  Pittsburgh  Radio  Supply  House,  Inc. ,  after  WWSW,  Inc. ,  receives  a 


13 


final  grant  of  a  construction  permit  from  the  Commission.  It  has  been 
affirmatively  found  by  the  Commission  that  both  of  these  applicants  are 
legally,  technically  and  financially  qualified  to  own  and  operate  the  facil¬ 
ities  for  which  each  had  applied.  It  is  hereby  found  that  each  of  the  ap¬ 
plicants  would  operate  the  channel  in  the  public  interest,  convenience 
and  necessity.  Had  either  one  been  the  only  applicant  for  the  facilities, 
it  would  have  been  entitled  to  receive  a  grant  of  the  construction  permit, 
hi  view  of  the  fact  that  both  of  them  will  participate  in  the  operation  of 
the  station,  it  is  apparent  that  they  will  be  able  to  operate  more  effectively 

together  in  the  public  interest  than  either  one  of  them  could  have  operated 

! 

individually. 

14.  IT  IS  ORDERED  this  27th  day  of  June,  1955,  that  unless  an 
appeal  to  the  Commission  from  this  Initial  Decision  is  taken  by  any  of  the 
parties  or  the  Commission  reviews  this  Initial  Decision  on  its  own  motion 
in  accordance  with  the  provisions  of  Section  1. 853  of  the  rules,  the  appli¬ 
cation  of  WWSW,  Inc. ,  for  a  construction  permit  for  a  new  television 
broadcasting  station  to  operate  on  Channel  11  in  Pittsburgh,  Pennsylvania, 
BE  AND  IT  IS  GRANTED  subject  to  the  conditions  that  Pittsburgh  Radio 
Supply  House,  Inc. ,  withdraws  its  application  after  WWSW,|  Inc. ,  receives 

i 

a  final  grant  of  a  construction  permit  from  the  Commission!  and  that  the 
6319  antenna  installation  herein  authorized  to  be  constructed  shall  be 
marked,  painted  and  lighted  in  accordance  with  the  requirements  of  Part 
17  of  the  Commission's  Rules.  In  view  of  the  agreement  between  the 
applicants  herein  and  their  respective  stockholders,  which  provides  for 
the  withdrawal  and  dismissal  of  the  Pittsburgh  Radio  Supply  House,  Inc. , 
application  and  the  proposal  herein  to  grant  WWSW,  Inc. ,  application 
contingent  upon  the  withdrawal  of  Pittsburgh  Radio  Supply  Bouse,  Inc. , 
application;  it  is  not  necessary  to  a  final  determination  of  these  proceed¬ 
ings  to  grant  or  deny  the  Pittsburgh  Radio  Supply  House,  Inc.  application. 

Respectfully  submitted,  | 

Segal,  Smith  6  Hennessey 


6320 


June  27,  1955 


(CERTIFICATE  OF  SERVICE) 


By  /s/  Paul  M.  Segal 

/s/  Robert  A.  Marmet 
Attorneys  for  WWSW,  Inc. 
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6321 

[Filed  December  23,  1955 J 

VOLUME  21 

BEFORE  THE  FEDERAL  COMMUNICATIONS  COMMISSION 

(Television) 

Monday,  June  27,  1955 

In  the  Matters  of:  ) 

WWSW,  INC.  ) 

Pittsburgh,  Pennsylvania  )  Docket  No.  8730 

Call  Letters:  New  ) 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC.  ) 

Pittsburgh,  Pennsylvania  )  Docket  No.  8840 

Call  Letters:  New  ) 

For  Construction  Permits  for  New  ) 

Television  Stations  (Channel  11).  ) 

The  above-entitled  matter  came  on  for  further  hearing  in  Room 

1433,  New  Post  Office  Building,  Washington,  D.  C. ,  before  CHARLES 

J.  FREDERICK  (The  Presiding  Officer),  at  9:00  o’clock  a.m. 

APPEARANCES: 

(As  heretofore  noted.) 


6322  PROCEEDINGS 

THE  PRESIDING  OFFICER:  Let  us  go  on  the  record. 

MR.  SEGAL:  Shall  one  of  us  make  the  statement? 

MR.  PORTER:  You  go  ahead. 

MR.  SEGAL:  Mr.  Examiner,  there  were,  as  you  recall,  three 
parties  to  this  application  or  to  this  contest  of  applications,  one  of  which, 
Westinghouse  Broadcasting  Company,  withdrew  some  time  ago. 

On  June  2  of  this  year  an  agreement  was  arrived  at  between  the  two 
remaining  applicants,  Pittsburgh  Radio  Supply  House,  Inc. ,  and  WWSW, 
Inc.  Copies  of  that  agreement  have  been  furnished  to  the  Federal  Com¬ 
munications  Commission  through  the  office  of  the  Secretary.  And  for  the 
purposes  of  the  present  record  that  will  be  introduced  in  evidence  at  this 
hearing. 

The  purpose  of  the  agreement  is  to  bring  about  a  second  service, 
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or,  it  might  be  said,  a  second  very  high  frequency  service  to  the  Pitts¬ 
burgh  area  at  an  early  time,  and  without  die  delay  of  possibly  many 
months,  possibly  a  year  or  more  that  would  result  were  we  to  continue 
in  our  adversary  individual  claims. 

Moreover,  it  appears  from  the  agreement  that  such  of  the  good 
qualities  of  each  applicant  as  we  believe  have  been  demonstrated  from  die 
evidenciary  standpoint  in  this  hearing  may  be  combined  and  used  to  one 


common  purpose. 

6323  It  is  the  desire  of  the  parties  that  an  initial  decision  be  issued  with 
promptness  granting  the  application  of  WWSW,  Inc.  We  feel  that  there 
should  be  attached  to  that  a  condition  which  I  shall  not  try  to  state  orally 
in  explicit  or  precise  terms;  but  which  is  included  in  an  order  which  we 
shall  tender.  | 

That  condition,  roughly  stated,  is  that  the  grant  of  WWSW  —  the 

! 

grant  to  WWSW  should  take  place  simultaneously  or  concurrently  or  in 
sequence  with  the  then  withdrawal  of  the  application  of  Pittsburgh  Radio 


Supply  House. 


We  have  drafted,  with  the  approval  of  counsel  for  Pittsburgh  Radio 
Supply  House,  a  revised  request  of  WWSW  for  findings  of  fact  and  con¬ 


clusions  of  law.  It  is  our  opinion  that  the  order  so  drafted  will  produce 


from  the  Commission  standpoint  the  fastest  possible  rendition  of  the  sec¬ 
ond  service.  And  we  should  therefore  urge  upon  the  Examiner  that  if  the 
order  meets  with  the  approval  of  counsel  for  the  Broadcast  Bureau  that 
it  be  issued  almost  immediately  so  as  to  permit  us  to  file  with  the  Com¬ 
mission  a  motion  for  immediate  approval  so  as  not  to  require  the  people 
of  Pittsburgh,  the  Pittsburgh  area  to  add  a  forty-day  period  to  their  other 
periods  of  delay  in  receiving  the  second  service.  ! 

I  have  several  copies  of  this  for  the  Examiner.  It  is  a  pleading  in 
the  case,  and  we  shall  file  one  today  through  Miss  Morrison's  office. 


6324  A  request  for  findings,  I  think,  under  the  regulations,  is  a  pleading. 

I 

Pending  the  study  of  this,  because  it  should  be  studied  now,  and  to 
complete  the  record,  I  should  like  to  offer  as  WWSW  Rebuttal  Exhibit  No. 
11,  which  the  reporter  has  been  good  enough  to  mark— 
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(WWSW,  INC.  REBUTTAL  EXHIBIT  NO.  11  WAS  MARKED  FOR 
IDENTIFICATION.) 

MR.  SEGAL:  —as  a  copy  of  the  contract  entered  into  June  2,  1955, 
and  to  which  I  have  just  now  made  reference.  And  I  hand  the  Examiner 
two  copies  of  that,  and  counsel  for  the  Broadcast  Bureau  a  copy. 

THE  PRESIDING  OFFICER:  What  number  is  that? 

MR.  SEGAL:  WWSW  Rebuttal  Exhibit  No.  11,  which  rebuts  nothing, 
but  sequentially  and  chronologically,  we  might  as  well  stick  it  in  there. 

I  should  also  like  the  acquiescence  of  counsel  —  and  I  see  no  objec¬ 
tion  to  their  so  agreeing  —  to  offer  as  WWSW  Rebuttal  Exhibit  12,  a  pro 
forma  balance  sheet  showing  the  financial  situation  as  upon  the  books  of 
WWSW,  Inc. ,  of  that  company,  as  evidence  of  the  ability  to  consummate 
the  provisions  of  Exhibit  11,  and  to  perform  the  construction  which  we 
will  ask  the  Commission  to  authorize. 

MR.  PORTER:  I  urge  that  these  two  exhibits  be  received  in  evidence. 

6325  (WWSW,  INC.  REBUTTAL  EXHIBIT  NO.  12  WAS  MARKED  FOR 
IDENTIFICATION.) 

THE  PRESIDING  OFFICER:  Mr.  Valicenti: 

MR.  VALICENTI:  Well,  Mr.  Examiner,  I  have  had  no  opportunity 
to  examine  the  pleading  which  is  submitted  in  connection  with  the  offer 
by  Mr.  Segal  of  these  two  exhibits,  nor  have  I  had  sufficient  opportunity 
to  examine  the  contract.  I  would  like  to  ask  counsel  one  or  two  questions, 
if  I  may. 

MR.  SEGAL:  Yes,  and  I  will  be  glad  to  answer  them,  provided  I 
am  permitted  to  make  this  initial  statement,  that  my  not  having  supplied 
Mr.  Valicenti  with  advance  copies,  and  my  not  having  asked  his  acquies¬ 
cence  in  this  is  due  to  the  feeling  to  which  I  came  at  our  last  meeting, 
that  Mr.  Valicenti  and  his  Bureau  must  be  footfree  or  foot  loose  to  advo¬ 
cate  the  public  interest  in  any  aspect,  and  should  not  be  put  in  a  position 
of  agreeing  to  things  ahead  of  time.  And  I  will  be  glad,  therefore,  to 
answer  any  question  you  have. 

MR.  VALICENTI:  Mr.  Segal  (and  this  is  also  addressed  to  Mr. 
Porter)  —  whoever  is  qualified  to  answer  the  question  —  is  there  any 
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6327 


dismissal  of  one  of  the  applicants  in  this  proceeding? 

MR.  SEGAL:  I  think  Mr.  Porter  can  answer  that. 

i 

I 

MR.  PORTER:  Pittsburgh  Radio  Supply  House,  Inc.  takes  the  posi¬ 
tion  of  urging  the  Examiner  to  issue  as  promptly  as  possible  an  initial 
3  decision  granting  the  application  of  WWSW,  Inc. 

The  parties  have  resolved  the  conflict  existing  between  them,  as  is 

i 

evidenced  by  Exhibit  No.  11,  which  has  just  been  offered  in  evidence. 

Pittsburgh  Radio  Supply  House,  Inc.  represents  that  upon  the  issu¬ 
ance  by  the  Commission  of  a  final  decision  conditioned  only  upon  the  with¬ 
drawal  of  the  Pittsburgh  Radio  Supply  House,  Inc.  application,  that  Pitts¬ 
burgh  Radio  Supply  House,  Inc.  will,  in  fact,  and  hereby  represents  that 
it  will  withdraw  its  pending  application  for  a  construction  permit  for  Chan¬ 
nel  11  to  be  operated  in  Pittsburgh,  Pennsylvania. 

MR.  VALICENTI:  In  other  words,  you  are  not  withdrawing  until 
such  time  as  the  Commission  grants  the  application  of  WWSW? 

MR.  PORTER:  That  is  correct.  We  hope — 

MR.  VALICENTI:  And  you  are  conceding  that  WWSW  will  be  the 
successful  candidate? 

MR.  PORTER:  That  is  in  accordance  with  the  agreement  between 
us,  as  evidenced  by  Exhibit  No.  11,  that  WWSW,  Inc.  will  receive  the 
grant,  and  the  contract  indicates  certain  rights  on  the  part|  of  the  Pitts¬ 
burgh  Radio  Supply  House,  Inc.  at  a  later  time  to  come  in  with  a  half 

! 

interest  in  WWSW,  Inc. 

7  MR.  VALICENTI:  Is  there  a  new  corporation  which  has  been  estab¬ 
lished  to  which  a  grant  can  be  made  reflecting  the  merger? 

MR.  PORTER:  No. 

i 

MR.  VALICENTI:  Mr.  Examiner,  this  thought  occurs  to  me,  that 
it  is  not  clear  from  what  has  been  said  here  and  from  the  description  of 
the  contract  by  Mr.  Segal,  whether  there  is  in  effect  an  abandonment  by 
Pittsburgh  Radio  Supply  of  its  application  for  consideration  of  its  case  on 
a  comparative  basis,  nor  do  we  understand  that  there  is  a  merger  of  ap¬ 
plicant  under  the  procedure  which  the  Commission  has  established  begin¬ 
ning  with  the  case  of  In  Re:  John  Poole,  Sacramento,  California,  the 


citation  of  which  I  can  supply  you  at  a  later  time. 

I  think  the  record  should  be  implicitely  clear  before  this  forum  can 
validly  exercise  jurisdiction;  that  there  has  been  compliance  with  the 
established  Commission  procedure,  namely,  the  steps  in  connection  with 
a  merger  or  with  an  abandonment.  I  see  neither  here. 

I  think  the  Examiner  is  without  jurisdiction  to  entertain  and  consider 
this  type  of  evidence.  For  what  we  have  here  is,  in  effect,  a  consideration 
by  you  of  the  comparative  merits  of  the  two  applicants  with  one  applicant 
conceding,  in  effect,  the  superiority  of  another,  and  asking  that  the  Com¬ 
mission  grant  that  applicant  the  construction  permit,  with  an  agreement 

6328  to  resolve  or  create  a  new  corporation.  I  think  that  that  is  not  in 
the  spirit  of  what  is  intended  by  comparative  hearings,  nor  does  it  meet 
the  requirements  of  the  Commission's  procedure  as  set  forth  hi  Re:  John 
Poole. 

For  that  reason,  Mr.  Examiner,  I  would  object  to  the  introduction 
of  the  WWSW  rebuttal  Exhibit  No.  11  and  the  pro  forma  balance  sheet. 

As  I  understand  it,  the  proposed  findings  are  in  the  form  of  an  initial 
decision  and  are  not  offered  in  evidence,  and  I  will  not  make  any  comment 
on  those. 

MR.  SEGAL:  Mr.  Examiner,  I  don't  understand  either  the  Poole 
case  or  any  other  case  to  hold  that,  because  a  thing  may  be  successfully 
accomplished  in  one  way,  that  that  must  be  the  only  way  in  which  it  may 
be  done. 

Here  we  have  a  situation  where  Mr.  Porter,  counsel  for  one  of  the 
competing  applicants,  is  requesting  an  initial  decision  granting  the  appli¬ 
cation  of  the  other  applicant.  That  could  happen  in  any  litigation.  If  I 
were  actually  suing  Mr.  Porter's  client  and  he  asked  the  Court  to  enter 
judgment  against  him,  I  don't  think  we  would  have  to  show  evidence  of  a 
merger  or  consolidation  or  withdrawal  of  his  answer  or  anything. 

I  think  it  is  perfectly  clear  that  the  rights  on  which  Mr.  Porter  is 
relying  and  which  are  set  up  in  the  contract  marked  Exhibit  11  and  sum- 

6329  marized  in  the  revised  request  for  findings,  are  rights  which  his 
client  intends  to  exercise  in  due  time.  He  doesn't  ask  the  Commission  to 
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role  on  the  contract  at  this  time.  He  asks  only  that  the  Commission 

i 

grant  otxr  application.  For  him  to  go  through  the  procedural  contortions 
of  some  other  case  is  an  entirely  different  story,  because  the  legal  sit- 

I 

uations  and  the  urgencies  in  various  communities  are  different. 

I  trust  that  Mr.  Valicenti’s  objection  is  confined  only  to  the  broad 
legal  principles  he  has  outlined,  and  does  not  invoke  what  is  sometimes 
called  the  hearsay  rule  in  regard  to  financial  statements  or  anything  of 
that  sort. 

MR.  VAUCENTI:  As  I  said,  Mr.  Segal,  I  had  no  opportunity  to 
really  look  these  over;  but  if  they  are  offered  for  the  purpose  of  accom¬ 
plishing  die  procedure  which  you  have  outlined,  I  would  object  to  them; 

•' 

and  my  objection  basically  is  that  this  is  a  novel  question.  The  Commis¬ 
sion  has  previously  set  forth  a  procedure  which  has  been  adopted  and 
which  has  been  followed,  whereby  either  a  dropout  or  a  merger  can  be 
accomplished  to  effectuate  service  to  a  community  commensurate  with 
the  public  interest  aspect. 

We  say  that  this  is  a  novel  question.  This  is  something  that  the 
Examiner  does  not  have  jurisdiction  to  entertain.  It  is  a!  matter  which 
should  be  submitted  to  the  Commission  for  the  purpose  of  the  determina¬ 
tion  of  the  novel  questions  involved. 

6330  MR.  SEGAL:  I  think  it  is  to  be  borne  in  mind  that  ^hese  things, 
such  as  dropouts  and  what  have  you,  may  have  sounded  pretty  well  at  the 
time;  but  there  may  be  ground  to  believe  that  doubt  has  been  cast  upon 
them. 


We  feel  the  procedure  that  Mr.  Porter  and  I  have  worked  out  most 
carefully  in  this  case  is  one  which  serves  the  public  interest.  I  don’t 
think  it  is  a  valid  objection  to  say  that  it  hasn’t  been  done  precisely  this 
way  before.  If  that  were  the  case  we  wouldn’t  have  any  television. 

MR.  VAUCENTI:  The  point  I  am  making  is  that  the  Commission 
has  delegated  to  the  Examiners  certain  rights  with  respect  to  mergers 
and  dropouts  as  set  forth  in  its  initial  policy  determination  in  that  connec¬ 
tion,  and  that  is  why  I  cited  the  case  of  In  Re:  John  Paole. 

This  procedure  meets  neither,  none  of  the  requirements  contained 
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in  that  case,  in  which  the  Commission  spoke  of  the  procedure  which  would 
facilitate  bringing  a  service  to  a  community.  So  inasmuch  as  this  is  a 
novel  question  and  a  policy  which  I  think  must  be  decided  by  the  Commis¬ 
sion,  I  am  urgining  that  the  Examiner  does  not  have  the  jurisdiction  to 
consider  this.  I  think  the  Examiner  is  restricted  in  this  connection,  sir, 
with  a  determination  of  whether  a  procedure  as  advanced  here  complies 
with  the  procedure  previously  adopted  by  the  Commission  or  a  compara¬ 
tive  finding  as  to  the  merits  of  the  applicants  involved  in  here. 

6331  You  must  remember,  sir,  as  I  asked  Mr.  Segal  and  Mr.  Porter, 
there  is  no  dropout  here;  there  is  no  abandonment  of  the  application  of 
either  of  the  applicants.  They  both  remain  in  a  comparative  status.  And 
that  seems  to  me  to  be  inconsistent  with  what  they  ultimately  are  attempt¬ 
ing  to  arrive  at.  And  I  say  that  under  the  understanding  that  is  conveyed 
here,  that  we  must,  it  must  be  considered  as  a  novel  question  for  deter¬ 
mination  by  the  Commission. 

THE  PRESIDING  OFFICER:  I  wonder  if  we  could  take  a  three  or 
four-minute  recess?  I  would  kind  of  like  to  look  at  those  exhibits. 

MR.  SEGAL:  I  think  we  should  take  as  much  of  a  recess  as  neces¬ 
sary  to  give  everybody  every  chance  he  wants  to  look  at  anything. 

THE  PRESIDING  OFFICER:  Off  the  record. 

(Discussion  off  the  record.) 

THE  PRESIDING  OFFICER:  Back  on  the  record,  please. 

Mr.  Porter,  the  revised  request  of  WWSW,  Inc.  for  findings  of 
fact  and  conclusions  of  law  which  has  been  handed  to  me  I  assume  is, 
without  showing  on  its  face  to  be  such,  a  joint  request,  or  at  least,  you 
have  no  argument  with  this  request? 

MR.  PORTER:  I  have  gone  over  this  request  with  Mr.  Segal,  and 
I  have  no  objection  to  it.  I  approve  of  it. 

6332  THE  PRESIDING  OFFICER:  There  is  only  one  thing  that  bothers  - 
me  about  it;  I  have  thought  about  it  considerably  since  our  informal  con¬ 
ference.  It  isn't  so  much  the  novelty  of  it  as  whether  it  could  be  done  in 
the  issues  as  framed  by  the  Commission.  It  occurs  to  me  that  there  is 
a  question  of  whether  the  Commission  itself  might  not  have  to  throw  in 
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another  issue  of  some  kind,  give  me  a  different  piece  of  paper  telling  me 
what  I  can  do. 

MR.  PORTER:  Well,  Mr.  Examiner— 

THE  PRESIDING  OFFICER:  I  would  like  to  hear  your  comments. 

MR.  PORTER:  I  would  like  to  invite  your  attention  to  the  initial 
decision  in  the  Roanoke  case.  I  believe  it  was  said  there  that  the  appli¬ 
cants  who  were  originally  involved  were  in  conflict  over  a  particular 
frequency  assigned  to  the  Roanoke  area. 

Those  applicants  resolved  their  difficulties  in  some  manner  or 
other,  just  as  we  have  resolved  them  here.  The  Examiner!  there  said, 
as  I  recall  it,  that  the  Commission  had  originally  designated  these  appli¬ 
cations  for  hearing  only  because  they  were  in  conflict,  and  only  upon  a 
comparative  basis;  that  had  it  not  been  for  the  requirement  of  comparing 
them,  the  Commission,  as  had  been  indicated,  would  have  granted  either 
one  initially;  and  therefore,  he  said  that  the  question  of  comparison  as 
between  the  applicants  was  no  longer  in  issue,  and  he  wrote  an  initial 
6333  decision  eliminating  those  comparative  issues.  It  was  a  very  short, 
concise  initial  decision. 

Now,  the  situation  here  is  a  very  simple  one.  We  have  resolved 
our  difficulties.  Pittsburgh  Radio  Supply  House,  Me.  has  agreed  with 
WWSW,  Me.  that  it  would  consent  to  the  grant  of  their  application  in  return 
for  certain  rights  accruing  to  Pittsburgh  Radio  Supply  House,  which  are 
set  forth  in  the  contract  which  is  now  Exhibit  11  before  you. 

Mstead  of  withdrawing  our  application  at  this  time,  we  desire  to 
allow  our  application  to  remain  in  hearing  status,  and  we  ask  that  you, 
in  your  initial  decision,  grant  the  application  of  WWSW,  conditioned  upon 
the  withdrawal  of  the  WJAS,  or  Pittsburgh  Radio  Supply  House  in  the  ap- 
■  plication.  I  assure  you,  I  assure  the  Commission  that  upon  the  issuance 

i 

of  a  final  condition  conditioned  by  the  withdrawal  of  the  Pittsburgh  Radio 
Supply  House  application,  that  that  application  will  be  withdrawn. 

That  procedure  has  been  adopted  because  we  are  not  jin  hearing 
status.  I  don't  know  for  certain  what  you  will  do  with  the  WWSW,  Me. 
application.  I  do  not  know  for  certain  what  the  Commission  will  do  on  it. 
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I  assume  it  will  be  granted.  But  if  it  isn't  granted,  I  would  not  like,  on 
behalf  of  my  clients,  to  have  our  application  withdrawn  and  all  our  rights 
vitiated  at  this  time. 

6334  I  am  certain  that  under  the  present  context  and  the  present  posture 
of  these  applications,  that  WWSWs  application  can  and  should  be  granted, 
and  if  it  is,  upon  final  decision  of  the  Commission,  granting  that  applica¬ 
tion  conditioned  upon  the  withdrawal  of  the  Pittsburgh  Radio  Supply  House, 
Inc.  application,  that;  application  will  be  withdrawn. 

THE  PRESIDING  OFFICER:  Mr.  Porter,  in  the  Roanoke  case,  had 
the  applicant  withdrawn  or  had  his  application  been  dismissed  prior  to  the 
writing  of  the  initial  decision?  Was  there  actual — 

MR.  PORTER:  I  think  it  was  withdrawn;  I  am  not  certain. 

MR.  SEGAL:  I  think  we  are  actually  making  a  distinction  without 
a  difference.  Mr.  Porter  is  withdrawing  his  application  conditioned  upon 
the  grant  to  us.  It  is  just  a  question  of  when  he  does  it.  All  that  has  been 
done  here  is  to  take  the  pool  or  other  merger  procedures  and  modify  them 
to  the  extent  of  allowing  for  the  extent  of  human  fallability.  Mr.  Porter 
is  retaining  only  those  rights  further  to  prosecute  his  application  as  would 
grow  out  of  some  unforeseen  situation,  where  the  Commission  might  sud¬ 
denly  decide  not  to  grant  ours,  and  he  has  withdrawn  his. 

MR.  WILKINSON:  Mr.  Examiner,  my  name  is  Vernon  Wilkinson, 
and  I  am  a  member  of  the  Bar — 

MR.  VALICENTI:  Mr.  Wilkinson,  are  you  speaking  as  a  member 
of  the  public? 

6335  MR.  WILKINSON:  Yes.  I  would  like  to  make  a  brief  comment.  We 
represent  Station  WENS  on  Channel  16  at  Pittsburgh. 

Under  Section  5(d)(2)  of  the  Communications  Act,  any  party,  any 
person  aggrieved  has  a  right  to  ask  the  Commission  for  review  of  action 
by  any  of  its  delegated  Examiners,  delegated  employees.  That  word  I 
call  your  attention  to  is  "person  aggrieved, "  whether  a  party  to  the  pro¬ 
ceeding  or  not. 

I  must  atete  that  any  action  which  we  deem  contrary  to  the  rules, 

1. 362  and  364  dealing  with  two  applications  on  file  simultaneously,  or  in 


contravention  of  1.365(b)  and  1.375(g),  the  so-called  umbrella  and  return¬ 
ing  to  the  processing  line  rules,  that  we  will  be  prepared  to  petition  or 
review. 

It  seems  to  me  from  what  I  have  heard  —  I  have  not  had  the  benefit 
yet  of  actually  seeing  these  documents  —  that  Pittsburgh  Radio  is  seeking 
to  prosecute  at  one  and  the  same  time,  two  applications,  its  application 
as  originally  designated  for  hearing  on  March  31,  1954,  and  also,  by 
virtue  of  this  new  contract,  Rebuttal  Exhibit  No.  11,  the  right  to  acquire 
a  fifty  per  cent  interest  in  WWSW,  if  and  when  that  application  is  granted. 

Under  that  change  they  will  have  the  right  to  fifty  per  cent  of  the 
stock  of  WWSW,  Inc.  They  will  be  entitled  to  elect  three  directors, 

6336  WWSW,  Inc.  will  elect  three  directors,  and  those  sik  directors, 
in  turn,  will  elect  a  seventh. 

Now,  the  Commission  has  said  that  it  is  not  permissible  at  one  and 
the  same  time  to  have  an  application  on  file  to  purchase  a  station  and 
another  application  for  a  CP  for  overlapping  communities. 

It  seems  to  me  that  the  procedure  which  they  are  using  here,  which 

is  contrary  to  the  Poole  procedure,  means,  in  effect,  that  Pittsburgh 

| 

Radio  is  attempting  to  ride  two  horses,  to  prosecute  two  applications. 

They  are  asking  the  Examiner,  on  issues  which  are  really  ho  longer 
comparative,  to  enter  a  decision  saying,  ,TWe  are  not  going  to  object  to 
a  grant  to  WWSW,  but  we  don’t  want  our  application  dismissed  at  this 
time,  because  when  you  grant  WWSW  we  will  get  fifty  per  pent  of  that 
application.  ” 

Now,  I  have  here  a  rather  lengthy  memorandum  of  law  prepared  on 
the  basis  and  on  the  assumption — 

MR.  VAUCENTI:  Mr.  Examiner,  I  have  serious  question  as  to  the 
propriety  of  Mr.  Wilkinson  appearing  here  under  the  circumstances;  he 
is  not  a  party  to  the  proceedings,  and  I  did  ask  him  whether  he  spoke  as 
a  member  of  the  public,  and  it  is  apparent  that  he  is  speaking  as  an  attor- 
ney  for  a  client. 

I  would  state  that  I  would  think,  whether  I  agree  or  disagree  with 
his  remarks,  I  think  they  should  have  no  part  in  your  decision  at  this  time. 
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6337  I  do  state  again,  the  matters  which  I  stated  before.  I  think  that 
this  is  a  comparative  consideration.  The  Examiner  can  only  consider 
the  comparative  merits  of  the  application.  Unless  there  is  compliance 
with  the  procedure  which  the  Commission  has  heretofore  adopted  in  the 
matter  of  Poole,  I  submit  that  is  the  question  for  the  Examiner.  The 
Examiner  cannot,  1  don't  believe,  depart  fromthe  procedures  as  set  forth 
by  the  Commission. 

I  think  it  is  a  question  of,  as  I  understand  the  procedure  which  is 
advanced  here,  and  I  have  not  had  the  opportunity  to  read  the  pleadings 
nor  study  the  contract,  that  it  is  a  question  of  having  your  cake  and  eating 
it  at  the  same  time.  I  don't  think  that  the  Commission's  procedures  nor 
the  rules  warrant  such  a  result. 

MR.  SEGAL:  Ido  think,  Mr.  Examiner,  that  in  the  terms  of  the 
framework  of  the  issues  sent  down  to  you,  that  a  comparison  on  any  issue 
can  be  obviated,  and  I  think  that  is  what  we  are  undertaking  to  do. 

The  order  recites,  the  proposed  order  recites  that  the  comparison 
is  obviated,  that  the  Commission  has  already  found  that  either  applicant 
can  be  granted  —  they  were  in  conflict  only  because  of  the  persistence  of 
the  two  applicants  in  prosecuting  them.  One  applicant  says  that  he  doesn't 
wish  to  prosecute  it  if  our  application  be  granted.  The  order,  I  think, 

6338  very  carefully  obviates  the  comparison.  And,  well,  take  any  sort 
of  set  of  issues  that  come  down  where  you  have  program  issues,  and  so 
on,  something  will  develop  where  the  program,  if  both  applicants  come 
in  for  a  channel  and  show  they  are  going  to  use  the  same  network,  the 
same  program  structure,  that  the  program  issue  is  obviated,  done  away 
with,  it  isn't  necessary  to  go  into  all  kinds  of  detail. 

I  think  our  agreement  obviates  the  detailed  comparison  that  is  in  the 
customary  initial  decision.  I  think  it  is  beginning  to  become  increasingly 
obvious,  however,  from  the  soap  box  effect  that  you  just  heard,  that  there 
is  sound  reason  in  law  for  our  using  the  procedure  we  have.  I  would  be 
glad  to  tell  Mr.  Wilkinson  now  that  under  no  circumstances  will  we  take 
his  client  in  as  a  partner.  I  just  don't  care  for  blackjacking  tactics. 

THE  PRESIDING  OFFICER:  Mr.  Valicenti,  would  you  feel  that  you 
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would  want  to  write  a  memorandum  on  the  subject?  Do  you  have  the 
time  —  say,  by  the  end  of  the  week? 

MB.  VALICENTI:  I  don't  know  whether  I  can  do  it  by  the  end  of 
this  week,  sir.  I  have  a  number  of  comparative  cases  in  which  I  am  the 
attorney,  and  also,  I  am  in  the  process  of  writing  two  sets  of  exceptions. 

However,  I  will  make  an  attempt  to  supply  something  by  the  early 
part  of  next  week  by  way  of  justification  for  the  position  we  take  here. 
6339  MB.  SEGAL:  May  I  have—  j 

THE  PRESIDING  OFFICER:  Yes,  I  noted  the  grimace  on  your  face. 
MB.  SEGAL:  Well,  I  will  make  this  remark  about  that  —  for  the 
first  time  in  the  history  of  the  Federal  Communications  Commission 


there  will  be  a  "vacation  period"  in  which  the  Commissioners  will  have 
vacations  and  the  practicing  members  of  the  bar  will  work  twice  as  hard. 
But  there  will  be  no  sessions  of  the  Commission  beyond,  I  should  guess, 
the  20th  of  July  on  which  they  could  take  final  action. 

Some  reference  was  made  off  the  record  this  morning  to  a  photo- 

i 

graph  of  Mr.  Schloss  at  the  time  of  the  signing  of  the  Columbia  Broad¬ 
casting  affiliation.  That  is  limited  in  time.  We  have  got  to  get  on  the  air, 
to  be  honest  with  you,  for  the  autumn  business,  which  generally  begins 

with  the  change  in  daylight  time.  There  isn't  going  to  be  any  CBS  service 

I 

to  the  people  of  Pittsburgh  if  we  don't  proceed  with  much  more  expedition 
than  is  comprised  within  the  prognostication  of  a  memorandum  early  next 
week.  I  don't  want  to  let  anybody’s  difficulties  or  schedule  play  into  the 

i 

hands  of  vultures.  But  there  are  people  in  the  Pittsburgh  area  whose 
objective  is  to  delay  us,  and  it  is  not  for  good  motives,  and  another  week 
before  the  publication  of  an  opinion  would  be  almost  mortal. 

6340  MB.  VALICENTI:  While  I  appreciate  the  desire  of  the  applicant  for 
expeditious  consideration,  Mr.  Examiner,  I  am  still  constrained  to  the 
position  that  this  is  such  an  unusual  type  of  procedure  that! it  requires  a 
great  deal  of  study  to  determine  whether  there  is,  in  fact,  |a  public  interest 
consideration  which  may  be  effected.  I  think  that  basically  it  resolves 

i 

itself  to  this,  that  there  is  a  comparative,  two  comparative  applications 

i 

before  you  at  this  time,  and  under  the  procedure  which  ha^  been  advanced 
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here,  an  applicant  is  suggesting  that  you  keep  that  a  comparative  consid¬ 
eration,  but  really  forget  about  it,  make  a  grant  to  one  applicant*  and 
then,  when  the  Commission  finalizes  the  grant,  they  will  drop  out. 

I  submit  that  that  is  not  in  accordance  with  the  Commission's 
policy,  and  may  involve  an  infraction  of  the  Commission's  rules. 

MB.  SEGAL:  It  seems  to  me  that  the  issuance  of  the  order  requested 
is  not  fatal  to  the  advocacy  of  Mr.  Valicenti's  point  of  view,  which  can 
very  promptly  be  thrown  before  the  Commission  in  exceptions  to  such  an 
order. 

MR.  VALICENTI:  I  submit,  Mr.  Examiner,  my  duty  is  not  only  to 
except,  my  duty  is,  wherever  possible,  to  provide  guidance  to  the  Exam¬ 
iner  in  any  way  I  can  before  a  decision  is  rendered. 

6341  MR.  PORTER:  Mr.  Examiner,  it  seems  to  me  we  are  unduly  com¬ 
plicating  what  is  a  very  simple  matter.  I  said  this  before  —  I  don't  like 
to  be  repetitive,  but  our  differences  here  have  been  resolved.  It  is  only 
because  I  cannot  foresee  the  workings  of  your  mind  or  the  mind  of  seven 
Commissioners  that  I  do  not  feel  that  we  should  have  placed  upon  us  the 
burden  of  withdrawing  our  application  at  this  time,  because  to  do  so  vould 
be  to  lose  a  very  substantial  right  that  we  now  enjoy. 

I  have  said  this,  and  I  say  it  again,  that  upon  the  issuance  of  a  de¬ 
cision  favoring  the  grant  of  WWSW,  Inc. ,  the  Pittsburgh  —  and  conditioned 
only  upon  the  withdrawal  of  Pittsburgh  Radio  Supply  House '  application, 
that  application  will  be  withdrawn.  If  I  knew  for  certain  that  the  WWSW, 
Inc.  application  would  be  granted,  as  I  have  every  reason  to  believe  that 
it  will,  I  would  withdraw  it  now.  But  I  can't  read  your  mind;  I  can't  read 
the  Commission's  mind;  and  I  think  to  withdraw  it  now  would  be  to  perhaps 
lose  for  my  clients  a  very  valuable  and  substantial  right  which  I  am  un¬ 
willing  to  do  at  this  time. 

THE  PRESIDING  OFFICER:  Anything  else? 

MR.  WILKINSON:  Mr.  Examiner,  I  would  like  permission  to  like¬ 
wise  file  a  statement  for  whatever  help  it  might  be  to  the  Examiner  and 
serve  it  on  the  other  parties. 

MR.  PORTER:  Mr.  Examiner,  I  would  object  to  your  acceptance 


of  such  a  statement,  because  Mr.  Wilkinson  is  representing  a  client  in 
!  Pittsburgh,  and  that  client  did  not  come  into  this  hearing,  did  not 
apply  on  Channel  11.  It  had  every  right  to  do  so  at  the  time.  It  did  not 
do  so;  and  it  is  now  too  late  under  the  Commission's  rules  f<^r  it  to  inject 
itself  in  this  hearing  and  supply  you  with  a  memorandum  of  law  or  state¬ 
ments  of  any  sort.  They  are  a  stranger  to  this  proceeding. 

MR.  WILKINSON:  Under  (e)(2)  I  would  have  a  right  to  present 
those  same  arguments  to  the  Commission  within  a  period  of  fcwo  days.  I 
would  think  the  Examiner  might  find  some  assistance  from  them.  I  hope 
I  can  write  a  few  citations  that  might  be  helpful. 

THE  PRESIDING  OFFICER:  Well,  I  am  going  to  receive  these  two 
exhibits  in  evidence,  and  I  won't  acquiesce  in  Mr.  Wilkinson's  oral  re¬ 
quest  to  file  anything.  Actually,  he  can  file  a  motion  in  any  case  he  wants 
to,  and  see  what  happens  to  it;  but  it  would  have  to  be  in  that  form  before 
I  would  take  any  action  on  it. 

(WWSW,  INC.  REBUTTAL  EXHIBITS  NOS.  11  and  12  WeRE 
RECEIVED  IN  EVIDENCE. ) 

MR.  VALICENTI:  Sir,  I  would  respectfully  except  to  the  Examiner's 
ruling,  and  that  is  in  part  based  upon  a  lack  of  time  to  study  these  exhibits 
and  to  determine  the  effect  that  they  would  have. 

t  My  position  in  the  main  has  been  predicated  upon  the  Statements  of 
counsel  for  the  applicant  and  my  understanding  of  what  the 
would  be. 

THE  PRESIDING  OFFICER:  I  haven't  read  them  either,  Mr.  Val- 
icenti,  but  you  have  got  four  minutes  to  get  to  another  hearing.  We  are 
being  rushed  this  morning.  I  feel  obligated  to  continue  this  hearing  or 

i 

close  the  record,  and  I  hate  to  continue  it  without  date. 

MR.  VALICENTI:  Sir,  in  view  of  the  very  important  questions  which 
are  presented,  I  would  urge  that  a  continuance  be  taken  until  such  time  as 
we  both  have  had  an  opportunity  to  study  the  contract  and  to  read  over  the 
pleading. 

THE  PRESIDING  OFFICER:  Off  the  record.  J 

(Discussion  off  the  record.) 


agreement 


here,  an  applicant  is  suggesting  that  you  keep  that  a  comparative  consid¬ 
eration,  but  really  forget  about  it,  make  a  grant  to  one  applicant,  and 
then,  when  the  Commission  finalizes  the  grant,  they  will  drop  out. 

I  submit  that  that  is  not  in  accordance  with  the  Commission's 
policy,  and  may  involve  an  infraction  of  the  Commission's  rules. 

MR.  SEGAL:  It  seems  to  me  that  the  issuance  of  the  order  requested 
is  not  fatal  to  the  advocacy  of  Mr.  Valicenti’s  point  of  view,  which  can 
very  promptly  be  thrown  before  the  Commission  in  exceptions  to  such  an 
order. 

MR.  VALICENTI:  I  submit,  Mr.  Examiner,  my  duty  is  not  only  to 
except,  my  duty  is,  wherever  possible,  to  provide  guidance  to  the  Exam¬ 
iner  in  any  way  I  can  before  a  decision  is  rendered. 

6341  MR.  PORTER:  Mr.  Examiner,  it  seems  to  me  we  are  unduly  com¬ 
plicating  what  is  a  very  simple  matter.  I  said  this  before  —  I  don't  like 
to  be  repetitive,  but  our  differences  here  have  been  resolved.  It  is  only 
because  I  cannot  foresee  the  workings  of  your  mind  or  the  mind  of  seven 
Commissioners  that  I  do  not  feel  that  we  should  have  placed  upon  us  the 
burden  of  withdrawing  our  application  at  this  time,  because  to  do  so  would 
be  to  lose  a  very  substantial  right  that  we  now  enjoy. 

I  have  said  this,  and  I  say  it  again,  that  upon  the  issuance  of  a  de¬ 
cision  favoring  the  grant  of  WWSW,  Lie. ,  the  Pittsburgh  —  and  conditioned 
only  upon  the  withdrawal  of  Pittsburgh  Radio  Supply  House '  application, 
that  application  will  be  withdrawn.  If  I  knew  for  certain  that  the  WWSW, 
Lie.  application  would  be  granted,  as  I  have  every  reason  to  believe  that 
it  will,  I  would  withdraw  it  now.  But  I  can't  read  your  mind;  I  can't  read 
the  Commission's  mind;  and  I  think  to  withdraw  it  now  would  be  to  perhaps 
lose  for  my  clients  a  very  valuable  and  substantial  right  which  I  am  un¬ 
willing  to  do  at  this  time. 

THE  PRESIDING  OFFICER:  Anything  else? 

MR.  WILKINSON:  Mr.  Examiner,  I  would  like  permission  to  like¬ 
wise  file  a  statement  for  whatever  help  it  might  be  to  the  Examiner  and 
serve  it  on  the  other  parties. 

MR.  PORTER:  Mr.  Examiner,  I  would  object  to  your  acceptance 


of  such  a  statement,  because  Mr.  Wilkinson  is  representing  a  client  in 

6342  Pittsburgh,  and  that  client  did  not  come  into  this  hearing,  did  not 
apply  on  Channel  11.  It  had  every  right  to  do  so  at  the  time.!  It  did  not 
do  so;  and  it  is  now  too  late  under  the  Commissions  rules  f <}r  it  to  inject 

i 

itself  in  this  hearing  and  supply  you  with  a  memorandum  of  law  or  state- 
ments  of  any  sort.  They  are  a  stranger  to  this  proceeding. 

MR.  WILKINSON:  Under  (e)(2)  I  would  have  a  right  to|  present 
those  same  arguments  to  the  Commission  within  a  period  of  ^wo  days.  I 
would  think  the  Examiner  might  find  some  assistance  from  them.  I  hope 
I  can  write  a  few  citations  that  might  be  helpful.  j 

THE  PRESIDING  OFFICER:  Well,  I  am  going  to  receive  these  two 

I 

exhibits  in  evidence,  and  I  won't  acquiesce  in  Mr.  Wilkinson's  oral  re¬ 
quest  to  file  anything.  Actually,  he  can  file  a  motion  in  any  case  he  wants 
to,  and  see  what  happens  to  it;  but  it  would  have  to  be  in  that  form  before 
I  would  take  any  action  on  it. 

(WWSW,  INC.  REBUTTAL  EXHIBITS  NOS.  11  and  12  WERE 
RECEIVED  IN  EVIDENCE.) 

MR.  VALICENTI:  Sir,  I  would  respectfully  except  to  the  Examiner's 
ruling,  and  that  is  in  part  based  upon  a  lack  of  time  to  study  these  exhibits 

i 

and  to  determine  the  effect  that  they  would  have. 

. 

6343  My  position  in  the  main  has  been  predicated  upon  the  Statements  of 
counsel  for  the  applicant  and  my  understanding  of  what  the  agreement 
would  be. 

THE  PRESIDING  OFFICER:  I  haven't  read  them  either,  Mr.  Val- 
icenti,  but  you  have  got  four  minutes  to  get  to  another  hearing.  We  are 
being  rushed  this  morning.  I  feel  obligated  to  continue  this  hearing  or 
close  the  record,  and  I  hate  to  continue  it  without  date. 

MR.  VALICENTI:  Sir,  in  view  of  the  very  important  questions  which 
are  presented,  I  would  urge  that  a  continuance  be  taken  until  such  time  as 
we  both  have  had  an  opportunity  to  study  the  contract  and  to  read  over  the 
pleading. 

THE  PRESIDING  OFFICER:  Off  the  record.  j 

(Discussion  off  the  record.) 
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THE  PRESIDING  OFFICER:  Back  on  the  record. 

I  think  I  previously  indicated  that  I  had  received  these  rebuttal  ex¬ 
hibits  11  and  12  in  evidence.  I  will  let  that  ruling  stand,  subject  to  a 
motion  by  Mr.  Valicenti  tomorrow  morning  at  nine  o'clock,  if  he  wishes 
to  ask  me  to  reconsider  that,  and  we  will  adjourn  until  June  28,  nine  a.m. 

(Whereupon,  at  10:00  o'clock  a.m. ,  the  above- entitled  matter  was 
adjourned  until  10:00  o'clock  a.m. ,  June  28,  1955.) 


6344  Tuesday,  June  28,  1955 

****** 

6345  THE  PRESIDING  OFFICER:  Come  to  order. 

MR.  SEGAL:  May  I  report  to  the  Examiner,  for  counsel,  that  yes¬ 
terday  there  appeared  to  be  a  disagreement  amongst  counsel  as  to  the 
proper  procedure  to  accomplish  the  objectives  that  we  have  in  mind.  We 
have  undertaken,  trying  to  satisfy  Mr.  Valicenti  as  to  our  procedural 
methods  —  Mr.  Valicenti  has  his  own  ideas,  to  which,  of  course,  he  is 
entitled.  We  intend  to  confer  within  the  next  25  hours  and  are  confident 
that  we  can  come  into  the  hearing  and  present  to  the  Examiner  an  agreed 
procedure. 

I  think  that  would  save  our  wrangling  some  more  today.  It  will  give 
us  an  opportunity  for  displays  of  rhetoric,  which  doesn't  seem  to  help  the 
case  very  much. 

THE  PRESIDING  OFFICER:  hi  other  words,  we  can’t  do  any  busi¬ 
ness  this  morning? 

MR.  SEGAL:  I  suggest  that  we  can  tomorrow. 

MR.  VALICENTI:  Sir,  I  am  sure  that  would  be  more  desirous, 
since  I  can  not  state  that,  even  with  the  new  suggestion  by  Mr.  Segal,  that 
I  am  in  agreement  that  the  procedure  is  one  which  has  been  approved  by 
the  Commission  through  policies,  decisions  or  otherwise.  I  think  it  would 
be  salutary  if  counsel  could  discuss  among  themselves  the  difficulties  we 
have  and  with  an  attempt  to  resolve  them  and  to  present  to  the  Examiner 
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a  procedure  whereby  we  think  the  Examiner  will  have  no  problem  and 
which  will  satisfy  Commission  policy.  And  accordingly,  I  would 

like  a  continuance  of  this  hearing  until  tomorrow  sometime.  J  We  would 

, 

like  very  much  to  have  the  record  closed  tomorrow,  if  that  is  possible. 

MR.  SEGAL:  There  is  one  thing  we  could  accomplish  today,  if  you 
are  willing,  and  that  is  we  will  assume  for  the  immediate  purpose  that  an 
initial  decision  will  be  entered  by  the  Examiner  if  we  will  take  the  Porter- 
Segal  draft  as  a  basis,  if  you  would  indicate  if  you  have  any  portions  of 
that  which  you  object  to. 

MR.  VALICENTI:  You  are  talking  about  the  document  you  submitted 

I 

yesterday? 

MR.  SEGAL:  Yes. 

MR.  VALICENTI:  Well,  as  I  indicated  yesterday,  I  fbund  some 
basic  objections  to  it.  On  the  basis  of  the  oral  presentation  Mr.  Segal 
had  made,  and  without  having  read  this,  but  after  reading  it  I  find,  for 
example,  that  many  findings  are  requested  to  be  made  which  are  outside 
the  scope  of  the  issues  in  this  proceeding,  as  they  now  stand. 

For  example,  the  Commission  has  found  that  both  applicahts  are 
legally,  technically  and  financially  qualified.  In  arriving  at  that  deter- 

I 

mination  the  Commission  considered,  I  would  believe,  the  question  of 
diversification  as  an  absolute  disqualification  in  the  matter  of  legal  qual¬ 
ification,  and  found  that  the  question  of  diversification  could  not  be  tend¬ 
ing  toward  disqualification.  Yet  the  proposed  initial  decision,  as  submitted, 
deals  with  the  findings  of  diversification  in  terms  of  an  attempt  to 

i 

justify  an  absolute  qualification  —  matters  of  that  kind. 

For  example,  there  is  also  findings  on  coverage.  There  are  no 
issues  in  this  proceeding  which  relate  to  coverage,  and  therefore  findings 
of  that  type  would  be  extraneous. 

i 

More  seriously,  there  are  questions  here  which  are  presented. 

For  example,  I  think  that  the  proposed  decision,  in  effect,  |  is  asking  for 

l 

the  approval  and  option  to  purchase  50  per  cent  of  the  stock.  I  think  that 
this  is  a  matter  which  was  reserved  for  Commission  determination  upon 
proper  application. 


It  would  not  be  a  matter  which  the  Examiner  would  have  jurisdiction 
to  consider.  The  same  would  be  true  with  respect  to  the  transfer  of  con¬ 
trol  of  ownership.  Those  are  matters  which  the  Commission  initially 
considers  upon  appropriate  application  made  at  the  time  the  transfer  is 
contemplated. 

For  these  reasons  I  would  think  —  and  there  are  others,  but  briefly 
I  have  outlined  some  of  the  objections  I  have  found  to  the  initial  decision. 
This  is  in  part  due  to  the  nature  of  the  agreement  ufcich  has  been  entered 
into  between  WWSW  and  WRAS,  so  that  I  could  not,  commensurate  with 
my  understanding  of  Commission  policy,  say  that  I  believe  that  the  Exam¬ 
iner  could  act  upon  such  an  application. 

5348  More  basically,  there  is  the  problem  of  having  two  applications  in 
hearing  simultaneously  and  a  direction  to  the  Examiner  to  find  in  favor  * 
of  one  applicant  and  no  action  by  the  Examiner  as  to  the  dismissal  of  the 
other  applicant  until  a  final  decision  made.  That,  I  submit,  is  outside  of 
the  Commission's  policy  as  set  forth. 

These  are  some  of  the  reasons,  Mr.  Segal,  why  I  think  it  would  be 
better  for  counsel  to  get  together  and  to  discuss  among  ourselves  a  pro¬ 
cedure  whereby  we  can  present  to  the  Examiner  a  plan  which  is  in  accord 
with  Commission  policy. 

MR.  SEGAL:  Well,  so  far  as  concerns  the  presence  in  the  document 
of  extraneous  or  superfluous  material,  we,  of  course,  have  no  objection 
to  the  exercise  of  the  Examiner's  discretion  in  striking  that.  We  have 
presented  merely  a  draft.  The  basic  question  as  to  the  PLE  case  we  will 
report  to  the  Examiner  later. 

I  do  want  to  bring  out  that  we  definitely  are  not  asking  in  this  docu¬ 
ment  for  any  approval  of  the  so-called  option  agreement,  the  contract  of 
June  2.  It  is  reported  to  the  Examiner  as  it  was  to  the  Commission  in 
consonance  with  our  duty  to  make  full  disclosure.  We  want  approval,  and 
no  approval  can  or  will  be  entered  unless  and  until  appropriate  application 
is  filed. 

THE  PRESIDING  OFFICER:  I  understand  you  gentlemen  want  to 
recess  until  tomorrow  morning? 


31 


6349  MR.  SEGAL:  What  we  would  like  to  do  is  to  be  able  to  call  on  you, 

i 

accompanied  with  a  reporter,  at  a  time  we  could  determine  very  promptly 
after  ten  o'clock  tomorrow  morning,  certainly  by  11,  Mr.  Valicenti. 

THE  PRESIDING  OFFICER:  Are  you  in  hearing  tomorrow,  Mr. 
Valicenti? 

MR.  VALICENTI:  Well,  I  will  not  let  that  interfere  with  the  hear¬ 
ing  in  this  case,  because  it  has  been  in  hearing  so  long  and  ij  think  I  hold 

i 

an  obligation  to  this  matter.  I  will  arrange  for  the  presence  of  other 
counsel  in  the  other  hearing,  if  it  is  necessary. 

THE  PRESIDING  OFFICER:  I  think  we  should  set  a  tiilne  certain. 
MR.  SEGAL:  Let's  make  it  11  o'clock  tomorrow. 

MR.  VALICENTI:  That  will  be  fine. 

MR.  SEGAL:  If  that  is  agreeable  to  the  Examiner. 

THE  PRESIDING  OFFICER:  Very  well.  We  will  recess,  or 
"adjourn",  I  guess  is  the  proper  word,  until  11  a.  m. ,  tomorrow. 

(Whereupon,  at  (:35  a.  m. ,  June  28,  1955,  the  hearing  was  adjourned 
to  June  29,  1955,  at  11:00  a.m.) 

— 

6350  Wednesday,  June  29,  1955 

*  *  *  *  *  j  * 

6351  THE  PRESIDING  OFFICER:  On  the  record. 

MR.  SEGAL:  May  I  bring  up  a  preliminary  matter? 

THE  PRESIDING  OFFICER:  Yes,  sir. 

MR.  SEGAL:  At  our  earlier  session  I  offered  Exhibit  11  in  rebuttal, 
a  copy  of  the  contract  that  had  been  entered  into  between  the  parties  ap¬ 
plicant. 

I  am  informed  this  morning  that  that  has  been  amended  in  a  minor 
particular  and  I  should  now  like  to  offer  as  Exhibit  No.  11- A  a  copy  of 
the  amendment. 

(THEREUPON,  WWSW,  INC.  EXHIBIT  No.  11  A  WAS  MARKED 
FOR  IDENTIFICATION.) 

THE  PRESIDING  OFFICER:  Any  comments  ? 

MR.  VALICENTI:  No  objection. 
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THE  PRESIDING  OFFICER:  Now,  you  objected  to  11. 

MR.  VAUCENTI:  I  beg  your  pardon. 

THE  PRESIDING  OFFICER:  You  objected  to  11,  when  it  was 
admitted. 

MR.  VAUCENTI:  No,  sir,  I  did  not  object  to  11.  I  merely  stated 
I  had  had  insufficient  time  to  study  the  contract.  I  think  that  is  on  the 
record,  and  if  it  is  not,  I  intend  this  to  be  our  position.  We  do  not  object 
to  the  introduction  of  rebuttal  Exhibit  No.  11. 

THE  PRESIDING  OFFICER:  Very  well.  11-A  is  received. 

6352  (THEREUPON,  WWSW,  INC.  EXHIBIT  NO.  11- A  WAS  RECEIVED 
IN  EVIDENCE.) 

MR.  SEGAL:  Mr.  Examiner,  Mr.  Porter  for  Pittsburgh  Radio 
Supply  House  has  a  statement  he  wishes  to  make  formally  for  the  record. 

MR.  PORTER:  Mr.  Examiner,  on  behalf  of  Pittsburgh  Radio  Supply 
House,  Inc.  I  desire  to  make  the  following  statement  for  the  record. 

The  Federal  Communications  Commission,  if  it  grants  the  applica¬ 
tion  of  WWSW,  hie.  and  simultaneously  dismisses  the  application  of  Pitts¬ 
burgh  Radio  Supply  House,  Inc.  we  shall  have  no  objection. 

MR.  SEGAL:  The  Examiner  will  recall  that  we  submitted  to  him 
and  also  filed  through  the  Secretary's  Office  a  revised  request  of  WWSW, 
Incorporated  for  findings  of  fact  and  conclusions  of  law. 

At  our  most  recent  session  Mr.  Valicenti  indicated  in  part  some  of 
his  objections  to  the  form  of  that  requested  order. 

Since  that  time  we  have  conferred  in  connection  with  the  matter  and 
studied  the  text  of  the  revised  request  and  we  have  agreed  upon  changes 
to  be  made  in  that  text  which  will  satisfy  the  objections  of  the  Broadcast 
Bureau  so  that  the  revised  request,  as  modified  amongst  us  this  morning, 
is  now  in  form  acceptable  to  all  parties. 

6353  I  have  that  revised  version  of  it  with  long-hand  changes  which  I  am 
prepared  to  exhibit  and  I  shall  file  a  smooth  copy  of  it  this  afternoon,  both 
with  the  Examiner  and  through  die  Secretary's  Office. 

In  substance,  we  have  eliminated  certain  extraneous  findings  which 
we  had  asked  the  Examiner  to  make,  possibly  out  of  excessive  enthusiasm, 
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and  we  have  pat  in  a  bit  more  detail  to  make  the  document  more  clear 
and  more  explanatory  of  the  situation. 

THE  PRESIDING  OFFICER:  Anything  else?  j 

MR.  PORTER:  Nothing  further  on  behalf  of  Pittsburgh  Radio  Supply 
House,  Inc. 

THE  PRESIDING  OFFICER:  Anything  from  the  Broadcast  Bureau: 

MR.  VALICENTI:  Mr.  Examiner,  in  view  of  the  agreement  here 

i 

and  in  view  of  the  Commission's  finding  that  the  applicants  ire  legally, 
technically  and  financially  qualified,  I  think  the  record  can  be  closed  at 
this  point,  and  the  Examiner  can  issue  his  initial  decision. 

MR.  WILKINSON:  Mr.  Examiner,  my  name  is  Vernon  Wilkinson 
and  I  have  a  motion  pending  before  the  Examiner. 

THE  PRESIDING  OFFICER:  I  am  willing  to  let  Mr.  Wilkinson  say 
what  he  wants  to  very  briefly.  Of  course,  he  has  no  standing  in  this  pro¬ 
ceeding  and  that  is  recognized  and  I  think  he  knows  that,  of  course. 

MR.  VALICENTI:  Yes,  sir.  | 

6354  MR.  WILKINSON:  I  do  have  a  motion  pending  to  file  a  memorandum 
of  law.  I  would  like  that  motion  to  be  granted  and  I  have  also  requested 
oral  argument.  j 

It  seems  to  me,  and  I  have  not,  of  course,  seen  copies  of  this  rough 
draft,  so  I  do  not  know  what  changes  have  been  made  over  night,  not  having 
participated,  of  course,  not  having  been  a  party,  but  the  original  one  ex¬ 
pressly  provided  that  the  complete  contract  is  hereby  a  merger  contract 
and  two  is  hereby  incorporated  by  reference. 

It  is  clear  that  the  question  for  determination  is  whether  or  not 
public  convenience,  interest  and  necessity  will  be  served  by  a  grant  to 
WWSW,  Inc.  of  a  construction  permit.  It  must  be  determined  on  the 
assumption  that  Pittsburgh  Radio  Supply  House,  Inc.  will  be  an  eventual 
owner  of  fifty  percent  of  the  applicant,  WWSW,  Inc. 

Now,  as  I  read  the  assertion  there,  as  I  read  the  merger  agreement, 
Pittsburgh  Radio  or  the  stockholders  of  Pittsburgh  Radio,  certain  stock¬ 
holders,  55  percent  of  Pittsburgh  Radio,  will  be  entitled  to;  fifty  percent 
of  the  WWSW  grant. 
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They  have  on  file  an  application  for  100  percent  of  Channel  11.  It 
seems  to  me  that  they  clearly,  therefore,  have  before  the  Commission 
and  before  the  Examiner  at  the  present  time,  two  applications.  Now,  the 
Commission,  in  a  case  of  — 

THE  PRESIDING  OFFICER:  Mr.  Wilkinson,  is  all  this  in  your 
motion? 

6355  MR.  WILKINSON:  It  is. 

THE  PRESIDING  OFFICER:  And  has  that  been  filed  ? 

MR.  WILKINSON:  That  has  been  filed.  A  copy  was  left  at  your 
office  at  five  o'clock  yesterday  afternoon.  And  I  would  like  this,  before 
any  ruling,  because  I  believe  that  Pittsburgh  Radio  — 

THE  PRESIDING  OFFICER:  Is  that  a  motion  addressed  to  the  Hear¬ 
ing  Examiner? 

MR.  WILKINSON:  It  is.  It  is  addressed  to  everybody.  This  thing 
is  also  addressed  to  Mr.  Cunningham. 

THE  PRESIDING  OFFICER:  I  haven’t  seen  it  yet. 

MR*  WILKINSON:  I  would  like  to  supply  an  additional  copy  for  you, 
if  I  may. 

MR.  VALICENTI:  Mr.  Examiner,  may  I  — 

THE  PRESIDING  OFFICER:  I  don’t  have  any  idea  what  this  is,  you 

see. 

MR.  VALICENTI:  I  would  like  to  point  out,  even  before  you  read 
it,  that  you  do  not  have  any  jurisdiction  whatsoever  to  entertain  a  motion 
of  this  type,  and  Mr.  Wilkinson  is  aware  of  the  procedures  which  have 
been  set  up  by  the  Commission  and  knows  to  whom  he  should  address  a 
pleading  of  this  type.. 

It  is  our  position  that  it  is  out  of  order  at  this  hearing  and  I  suggest 
that  no  further  discussion  be  engaged  in  concerning  this  pleading. 

6356  MR.  WILKINSON:  Well,  I  would  like  to  be  heard  on  that  point,  but 
I  do  have  standing,  as  I  mentioned  the  other  day,  Mr.  Examiner,  when  I 
was  allowed  a  few  moments.  Now,  Section  5  (d)  (2)  of  the  Communications 
Act  as  amended  in  1952,  permits  any  person  aggrieved  to  appeal  to  the  full 
Commission  from  any  action  taken  under  its  delegated  authority. 
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Now,  I  am  asking  that  the  Examiner  be  given  an  opportunity  to  see 
our  list  of  legal  citations,  our  reasoning,  because  it  is  our  intention  to 
appeal  this  matter  under  that  Section  to  the  full  Commission  in  the  event 
of  an  adverse  ruling,  and  I  think,  in  all  courtesy,  the  Examiner  should 
have  it. 

THE  PRESIDING  OFFICER:  Just  one  moment,  Mr.  Wilkinson. 

When  the  Commission  gives  you  some  status  in  this  proceeding,  I  will  be 
very  happy  to  consider  whatever  you  want  to  say  or  want  to  write,  under 
proper  circumstances. 

I  don't  believe  that  under  the  Administrative  Procedure  Act  or  under 
the  Rules  of  this  Commission  or  under  any  of  the  laws  that  I  know  of,  that 
I  can  create  a  party  to  this  proceeding. 

And  I  think  the  proper  way  for  you  to  get  your  comments  before  the 
Commission  or  before  this  Hearing  Examiner,  is  to  proceed  through 
regular  Commission  channels,  rather  than  in  this  proceeding  here.  You 
see,  I  am  given  an  order  by  the  Commission  which  sets  for^h  parties  and 
issues. 

MR.  WILKINSON:  Yes.  | 

6357  THE  PRESIDING  OFFICER:  My  hands  are  tied.  j 

MR.  WILKINSON:  Well,  I  am  just  calling  attention  then  to  the  fact 
that  — 

THE  PRESIDING  OFFICER:  Under  the  circumstances,  I  would  pre¬ 
fer  you  not  to  make  any  further  remarks  here  this  morning. 

MR.  WILKINSON:  All  right.  j 

MR.  SEGAL:  May  I  just  say  this:  That  this  is  obviously  a  gesture 
designed  to  indicate  to  die  Commission  or  to  a  court  that  Mr.  Wilkinson, 
at  an  early  opportunity,  sought  to  participate,  and  I  should  like  to  point 
out  that  I  intend  to  take  the  position  that  the  application,  the  purported  ap¬ 
plication  for  Channel  11  which  was  tendered  to  the  Commission  the  day 
before  yesterday,  was  a  palpable  effort  to  abuse  the  processes  of  the 
Commission  for  the  purposes  of  hindering  and  delaying  a  legitimate  appli¬ 
cant,  and  I  would  like  to  give  Mr.  Wilkinson  an  opportunity  at  this  time 
to  deny,  if  he  can,  that  for  months,  his  client,  WENS,  has  been  seeking  to 
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participate  in  the  ownership  of  the  Channel  11  station  at  Pittsburgh,  and 
they  have  renewed  those  efforts  as  late  as  June  8th  of  this  year,  and 
stated  to  WWSW  that  in  the  event  of  a  failure  of  their  group  to  participate 
in  this  ownership  they  would  do  everything  in  their  power,  legally,  before 
the  Commission  and  the  courts,  to  block  the  grant  of  Channel  11  to  the 
present  applicants. 

MB.  WILKINSON:  I  have  been  denied  the  right  to  say  anything 
further. 

6358  THE  PRESIDING  OFFICER:  If  there  is  no  objection,  the  record  is 
closed. 

(Whereupon,  at  11:15  a.m.,  the  hearing  in  the  above-entitled  pro¬ 
ceeding  was  closed. ) 
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Second  Revised 


1.  This  proceeding  involves  applications  for  a  permit  to  construct 
and  operate  a  new  commercial  television  station  in  Pittsburgh,  Pennsyl¬ 
vania,  on  Channel  11.  The  original  application  of  WWSW,  Inc. ,  for  a 
construction  permit  for  a  new  television  station  was  filed  on  December 
24,  1947.  The  application  was  designated  for  hearing  in  competitive  pro¬ 
ceedings  with  other  applicants  on  January  27,  1948.  Pittsburgh  Radio 
Supply  House,  Inc. ,  filed  its  application  on  February  25,  1948.  On  April 
11,  1952,  the  applications  were  removed  from  the  hearing  docket  along 
with  all  other  applications  then  in  hearing  status.  This  was  in  accordance 
with  a  Commission  policy  to  bring  down  to  date  the  allegations  in  the 
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6402 


applications.  The  case  was  re-designated  for  hearing  by  order  released 
April  5,  1954.  Prehearing  exchange  material  was  exchanged  by  the  parties 
on  April  14,  1954.  Prehearing  conferences  were  held  on  April  16  and  22, 
1954.  A  hearing  conference  was  held  on  May  13,  1954.  Points  of  Beliance 
were  exchanged  in  accordance  with  1. 841  of  the  Buies  as  then  in  effect  on 
May  25,  1954,  and  further  hearing  conferences  were  held  June  2  and  3  and 
July  20,  1954.  The  hearing  began  on  September  15,  1954.  Exhibits  were 
exchanged  on  or  before  September  10,  1954.  After  twenty-two  days  of 
hearing,  the  record  was  closed  January  24,  1955. 

2.  Both  applicants  were  found  by  the  Commission  to  be  legally, 
technically  and  financially  qualified.  The  issues  in  the  proceeding  were 
the  usual  comparative  ones  where  mutually  exclusive  applications  are  in¬ 
volved.  Westinghouse  Broadcasting  Company  was  also  an  applicant  and 

a  party  to  these  proceedings.  On  December  7,  1954,  Westinghouse  filed 
a  petition  with  the  Commission  for  dismissal  of  its  application.  The  Com¬ 
mission  by  an  order  dated  December  15,  1954,  dismissed  tike  application. 

3.  The  proposed  findings  of  fact  and  conclusions  of  law  were  to  be 
submitted  by  March  21,  1955.  On  this  date  the  Hearing  Examiner  granted 
a  petition  of  Pittsburgh  Badio  Supply  House,  Inc. ,  for  extension  of  time 
until  March  31,  1955,  in  which  to  file  proposed  findings  of  fact  and  con- 

I 

elusions  of  law.  The  Hearing  Examiner  also  granted  a  petition  of  Pitts¬ 
burgh  Badio  Supply  House,  Inc. ,  to  reopen  the  record  and  receive  in  evi- 
dence  a  stipulation  of  the  parties  concerning  stock  ownership  in  WWSW, 

Inc.  The  requests  for  findings  of  fact  and  conclusions  of  law  were  sub¬ 
mitted  by  both  parties  on  March  31,  1955. 

4.  Prior  to  the  time  of  filing  the  requested  findings  of  fact  and  con¬ 
clusions  of  law,  Pittsburgh  Badio  Supply  House,  Inc. ,  and  WWSW,  Me. , 
had  initiated  negotiations  looking  toward  a  settlement  of  their  conflicting 
applications.  These  negotiations  took  place  at  various  times  beginning 

I 

in  February  and  ending  on  June  2,  1955.  Meetings  were  held  in  both 
Pittsburgh  and  Washington  between  the  parties  and  their  counsel. 

6403  5.  On  June  2,  1955,  the  parties  signed  an  agreement  looking  toward 

the  settlement  of  their  competing  applications.  This  agreement  was  filed 


with  the  Commission  on  June  13,  1955. 

6.  Counsel  for  the  applicants  arranged  for  a  meeting  with  the 
Hearing  Examiner,  counsel  for  the  Broadcast  Bureau  and  themselves. 

This  informal  meeting  was  held  in  the  Hearing  Examinees  office  on  June 
13,  1955.  The  Hearing  Examiner  issued  an  order  reopening  the  record 
on  this  date.  The  order  stated  that  further  hearings  were  scheduled  to 
commence  on  June  27,  1955.  The  record  was  again  closed  on  June  29, 
1955. 

Findings  of  Fact 

7.  The  agreement  entered  into  among  the  applicants  in  this  pro¬ 
ceeding,  the  parent  company  of  WWSW,  Inc. ,  and  55  per  cent,  of  the 
stockholders  in  Pittsburgh  Radio  Supply  House,  Inc. ,  H.  Kenneth  Brennen, 
Margaret  M.  Brennen  and  Mary  Thelma  Bregenser,  contemplates  the 
issuance  by  the  Commission  of  a  radiotelevision  construction  permit  for 
Channel  11  at  Pittsburgh,  Pennsylvania,  to  WWSW,  Inc.  Ultimately, 
Pittsburgh  Radio  Supply  House,  Inc. ,  will  own  50  per  cent,  of  WWSW, 

Inc.  However,  because  of  Commission  rules  and  policies,  Pittsburgh 
Radio  Supply  House,  Inc. ,  is  obligated  to  dispose  of  WJAS,  AM  and  FM, 
in  Pittsburgh.  Similarly,  WWSW,  Inc. ,  is  to  transfer  the  aural  proper¬ 
ties  for  which  it  holds  Commission  licenses  to  another  company  owned 

by  the  same  stockholder,  i.  e. ,  P  G  Publishing  Company.  Because  Pitts¬ 
burgh  Radio  Supply  Bouse,  Inc. ,  cannot  immediately  dispose  of  its  radio 
6404  stations  in  Pittsburgh,  WWSW  and  P  G  Publishing  Company  have 
agreed  to  provide  the  capital  of  $1, 000, 000  estimated  to  be  required  by 
the  new  television  station.  When  the  Pittsburgh  Radio  Supply  House,  Inc. , 
stockholders  become  qualified  by  the  disposal  of  radio  stations  WJAS- AM 


and  FM,  as  required  by  the  rules  of  the  Commission,  P  G  Publishing 
Company  has  agreed  to  sell  them  one-half  interest  in  the  securities  which 
comprise  the  capital  of  WWSW,  Inc.  hi  the  meantime,  escrows  have  been 
provided  for  the  mutual  protection  of  the  parties.  Pittsburgh  Radio  Supply 
House,  Inc. ,  has  until  June  2,  1958,  to  dispose  of  WJAS,  AM  and  FM,  to 
qualify  for  the  acquisition  of  a  one-half  interest  in  WWSW,  Inc. 
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WWSW,  Inc. ,  and  the  Pittsburgh  Post- Gazette 

8.  WWSW,  Inc. ,  is  the  licensee  of  WWSW,  AM  and  FM.  All  of  the 
stock  of  WWSW,  Inc. ,  is  owned  by  P  G  Publishing  Company,  the  publisher 

of  the  Pittsburgh  Post-Gazette.  WWSW  operates  on  a  frequency  of  970 

. 

kilocycles  with  a  power  of  5  kilowatts,  using  a  directional  antenna  system. 
The  station  is  independent  of  network  affiliation.  The  Post- Gazette  is  the 
only  independently  owned  newspaper  in  Pittsburgh.  The  newspaper  has 
been  operated  by  the  Block  family  since  1927  when  Paul  Block,  Sr. ,  ac¬ 
quired  the  properties.  The  P  G  Publishing  Company  is  owned  by  the 
Toledo  Blade  Company.  Paul  Block,  Jr. ,  is  actively  engaged  in  directing 
the  publication  of  the  Toledo  Blade.  William  Block,  vice  president  of 
WWSW,  Inc. ,  is  president  of  P  G  Publishing  Company.  The  ] Pittsburgh 

Post- Gazette  is  one  of  three  daily  newspapers  in  Pittsburgh  and  only  sec- 

: 

ond  in  circulation.  The  other  two  dailies,  the  Press  and  the  Sun  Telegraph, 
have  a  combined  circulation  of  545, 563,  compared  with  262, 794  for  the 
Post-Gazette  (WWSW,  Vol.  I,  pp.  3,4). 

6405  Pittsburgh  Radio  Supply  House,  Inc. 

9.  Pittsburgh  Radio  Supply  House,  Inc. ,  is  a  Pennsylvania  corpo¬ 
ration.  H.  K.  Brennen,  Margaret  M.  Brennen,  and  Mary  Thelma  Berg- 
enser  own  55  per  cent,  of  the  stock  in  the  corporation.  The  remaining  45 
per  cent,  is  owned  by  Mrs.  Sarah  A.  Brennen,  the  mother  o£  the  above- 
named  sisters  and  brother.  The  company  was  founded  in  1922,  with  H.  J. 
Brennen,  father  of  the  present  president  and  of  his  sisters,  as  the  first 
general  manager  of  the  station  WJAS.  The  station  has  been  actively  man¬ 
aged  by  the  late  H.  J.  Brennen  and  his  son  since  it  was  first  established. 

Conclusions 

10.  Pursuant  to  the  agreement  entered  into  on  June  2,  1955, 
Pittsburgh  Radio  Supply  House,  Inc. ,  has  agreed  to  withdraw  its  applica- 
tion  for  Channel  11  in  Pittsburgh.  By  mutual  agreement  the  parties  have 
asked  that  the  Hearing  Examiner  issue  an  Initial  Decision  granting  the 
application  of  WWSW,  Inc. ,  and  simultaneous  dismissal  of  the  application 
of  Pittsburgh  Radio  Supply  House,  Lac.  It  has  been  affirmatively  found  by 
the  Commission  that  both  of  these  applicants  are  legally,  technically  and 


40 

financially  qualified  to  own  and  operate  the  facilities  for  which  each  had 
applied.  Had  either  one  been  the  only  applicant  for  the  facilities,  it  would 
have  been  entitled  to  receive  a  grant  of  the  construction  permit. 

11.  It  is  Commission  policy  to  expedite  action  on  applications  for 
permits  to  construct  television  stations  in  instances  where  the  parties 
have  resolved  conflicts  of  interest  among  themselves,  when,  as  here,  the 

6406  resolution  of  the  private  conflicts  of  interests  are  not  contrary  to 
Commission  policy  and  will  serve  the  public  interest. 

12.  The  grant  of  the  application  of  WWSW,  Lie. ,  for  a  permit  to 
construct  the  proposed  television  station  to  operate  on  Channel  11  at 
Pittsburgh,  Pennsylvania,  will  serve  the  public  interest,  convenience 
and  necessity. 

13.  IT  IS  ORDERED  this  29th  day  of  June,  1955,  that  unless  an 
appeal  to  the  Commission  from  this  Initial  Decision  is  taken  by  any  of  the 
parties  or  the  Commission  reviews  this  Initial  Decision  on  its  own  motion 
in  accordance  with  the  provisions  of  Section  1. 853  of  the  rules,  the  appli¬ 
cation  of  WWSW,  Inc. ,  for  a  construction  permit  for  a  new  television 
broadcasting  station  to  operate  on  Channel  11  in  Pittsburgh,  Pennsylvania, 
BE  AND  IT  IS  GRANTED,  subject  to  the  condition  that  the  antenna  installa¬ 
tion  herein  authorized  to  be  constructed  shall  be  marked,  painted  and 
lighted  in  accordance  with  the  requirements  of  Part  17  of  the  Commission's 
Rules;  and  the  application  of  Pittsburgh  Radio  Supply  House,  Inc.  BE  AND 
IT  IS  DISMISSED. 

IT  IS  FURTHER  ORDERED  that  the  grant  to  WWSW,  Lie. ,  is  made 
without  prejudice  to  any  action  the  Commission  may  take  with  respect  to 
any  future  application  to  effectuate  the  agreement  referred  to  above. 

Respectfully  submitted, 

SEGAL,  SMITH  6  HENNESSEY 
By  /s/  Paul  M.  Segal 
By  /s/  Robert  A.  Marmet 

June  29,  1955  Attorneys  for  WWSW,  Inc. 

6407  (CERTIFICATE  OF  SERVICE) 
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FCC  55D-49 


Docket  No.  8730 
File  No.  BPCT-254 

Docket  No.  8840 
File  No.  BPCT-345 


Paul  M.  Segal,  Esquire,  Quayle  B.  Smith,  Esquire,  and  Robert  A. 
Marmet,  Esquire  (Segal,  Smith  and  Hennessey)  for  WWSW,  Inc. ;  William 

———  i  ' 

A.  Porter,  Esquire  and  Robert  M.  Booth,  Esquire  (Bingham,  Collins, 
Porter,  and  Kistler)  for  Pittsburgh  Radio  Supply  House,  Inc.  L ;  P.  W. 
Valicenti,  Esquire  and  Robert  J.  Rawson,  Esquire  for  the  Broadcast 
Bureau  of  the  Federal  Communications  Commission. 

INITIAL  DECISION  OF  HEARING  EXAMINER  CHARLES  J.  FREDERICK 


1.  This  proceeding  involves  applications  for  a  permit  to  construct 
and  operate  a  new  commercial  television  station  in  Pittsburgh,  Pennsyl¬ 
vania,  on  Channel  11.  The  original  application  of  WWSW,  Inp.  for  a  con¬ 
struction  permit  for  a  new  television  station  was  filed  on  December  24, 
1947.  The  application  was  designated  for  hearing  in  competitive  proceed¬ 
ings  with  other  applicants  on  January  27,  1948.  Pittsburgh  Radio  Supply 
House,  Inc.  filed  its  application  on  February  25,  1948.  On  April  11,  1952, 
the  applications  were  removed  from  the  hearing  docket  along  with  all  other 
applications  then  in  hearing  status.  This  was  in  accordance  V*th  a  Com¬ 
mission  policy  to  bring  down  to  date  the  allegations  in  the  applications. 

i 

The  case  was  re-designated  for  hearing  by  order  released  April  5,  1954. 
Prehearing  exchange  material  was  exchanged  by  the  parties  on  April  14, 
1954.  Prehearing  conferences  were  held  on  April  16  and  22,!  1954.  A 
hearing  conference  was  held  on  May  13,  1954.  Points  of  Reliance  were 
exchanged  in  accordance  with  Section  1. 841  of  the  Rules  as  then  in  effect 
on  May  25,  1954,  and  further  hearing  conferences  were  held  June  2  and  3 


and  July  20,  1954.  The  hearing  began  on  September  15,  1954.  Exhibits 
were  exchanged  on  or  before  September  10,  1954.  The  record  was  first 
closed  January  24,  1955,  but  was  reopened  on  two  further  occasions  and 
was  finally  closed  June  29,  1955.  A  first  set  of  proposed  findings  of  fact 
and  conclusions  of  law  was  filed  by  each  party  on  March  31,  1955. 
i  2.  Both  applicants  were  found  by  the  Commission  to  be  legally, 
technically  and  financially  qualified.  The  issues  in  the  proceeding  were 
the  usual  comparative  ones  where  mutually  exclusive  applications  are 
involved.  Originally,  Westinghouse  Broadcasting  Company  was  also  an 
applicant  and  a  party  to  this  consolidated  proceeding.  On  December  7, 
1954,  Westinghouse  filed  a  petition  with  the  Commission  for  dismissal  of 
its  application.  The  Commission  by  an  order  dated  December  15,  1954, 
dismissed  the  Westinghouse  application. 

3.  On  June  2,  1955,  the  parties  signed  an  agreement  looking  toward 

the  settlement  of  their  competing  applications.  This  agreement  was  filed 

» 

with  the  Commission  on  June  13,  1955,  and  is  a  matter  of  record  as  an 
exhibit  in  this  proceeding. 

4.  Counsel  for  the  applicants  arranged  for  a  meeting  with  die 
Hearing  Examiner,  counsel  for  the  Broadcast  Bureau  and  themselves. 

This  informal  meeting  was  held  in  the  Hearing  Examiner's  office  on  June 
13,  1955.  The  Hearing  Examiner  issued  an  order  reopening  the  record 
on  this  date.  Short  hearings  of  less  than  an  hour's  duration  each  were 
held  on  June  27,  28,  and  29,  1955.  On  the  latter  date  a  final  draft  of 
proposed  findings  of  fact  and  conclusions  of  law  was  filed  by  WWSW,  hie. 
Counsel  for  Pittsburgh  Radio  Supply  House  stated  unequivocally  on  the 
record  that  the  proposed  findings  of  fact  and  conclusions  of  law  also  rep¬ 
resented  his  views  in  the  matter.  For  purposes  of  this  Initial  Decision, 
therefore,  these  proposed  findings  of  fact  and  conclusions  of  law  may  be 
considered  the  joint  product  of  both  parties,  and  they  are  used  in  large 
part  as  the  text  of  this  decision. 


5.  The  agreement  entered  into  among  the  applicants  in  this  pro¬ 
ceeding,  the  parent  company  of  WWSW,  Inc. ,  and  55  per  cent  of  die 


stockholders  in  Pittsburgh  Radio  Supply  House,  Inc. ,  H.  Kenneth  Brennen, 
Margaret  M.  Brennen  and  Mary  Thelma  Bregenser,  contemplates  the 
issuance  by  the  Commission  of  a  television  construction  permit  for  Chan¬ 
nel  11  at  Pittsburgh,  Pennsylvania,  to  WWSW,  Inc.  Ultimately,  Pitts¬ 
burgh  Radio  Supply  House,  Inc.  will  own  50  per  cent  of  WWSW,  Inc. 
However,  because  of  Commission  rules  and  policies,  Pittsburgh  Radio 
Supply  House,  Inc.  is  obligated  to  dispose  of  its  properties,  WJAS,  AM 
and  FM,  in  Pittsburgh.  Similarly,  WWSW,  Inc.  is  to  transfer  the  aural 
properties  for  which  it  holds  Commission  licenses  to  another  company 
owned  by  the  same  stockholder,  i.  e. ,  P  G  Publishing  Company.  Because 
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Pittsburgh  Radio  Supply  House,  hxc.  cannot  immediately  dispose  of  its 
radio  stations  in  Pittsburgh,  WWSW  and  P  G  Publishing  Company  have 
agreed  to  provide  the  capital  of  $1, 000, 000  estimated  to  be  required  by 
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the  new  television  station.  When  the  Pittsburgh  Radio  Supply  House,  Inc. 
stockholders  become  qualified  by  the  disposal  of  radio  stations  WJAS- AM 
and  FM,  as  required  by  the  rules  of  the  Commission,  P  G  Publishing 
Company  has  agreed  to  sell  them  one-half  interest  in  the  securities  which 
110  comprise  the  capital  of  WWSW,  Inc.  In  the  meantime,  escrows 
have  been  provided  for  the  mutual  protection  of  the  parties. !  Pittsburgh 
Radio  Supply  House,  Inc.  has  until  June  2,  1958  to  dispose  of  WJAS,  AM 
and  FM,  to  qualify  for  the  acquisition  of  a  one-half  interest  In  WWSW,  hie. 

WWSW,  Inc,  and  the  Pittsburgh  Post-Gazette 

6.  WWSW,  Inc.  is  the  licensee  of  WWSW,  AM  and  FM.  All  of  the 
stock  of  WWSW,  Inc.  is  owned  by  P  G  Publishing  Company,  the  publisher 
of  the  Pittsburgh  Post-Gazette.  WWSW  operates  on  a  frequency  of  970 
kilocycles  with  a  power  of  5  kilowatts,  using  a  directional  antenna  system. 
The  station  is  independent  of  network  affiliation.  The  PDst-Gazette  is  the 

I 

only  independently  owned  newspaper  in  Pittsburgh.  The  newspaper  has 
been  operated  by  the  Block  family  since  1927  when  Paul  Block,  Sr.  ac¬ 
quired  the  properties.  The  P  G  Publishing  Company  is  owned  by  the 
Toledo  Blade  Company.  Paul  Block,  Jr.  is  actively  engaged  in  directing 
the  publication  of  the  Toledo  Blade.  William  Block,  vice  president  of 


WWSW,  Inc. ,  is  president  of  P  G  Publishing  Company.  Th4  Pittsburgh 


Post- Gazette  is  one  of  three  daily  newspapers  in  Pittsburgh.  The  other 
two  dailies,  the  Press  and  the  Sun  Telegraph,  have  a  combined  circulation 
of  545, 563,  compared  with  262,794  for  the  Post-Gazette. 


Pittsburgh  Radio  Supply  House,  Inc. 

7.  Pittsburgh  Radio  Supply  House,  Inc.  is  a  Pennsylvania  corpo¬ 
ration.  H.  K.  Brennen,  Margaret  M.  Brennen,  and  Mary  Thelma  Breg- 

i 

enser  own  55  per  cent  of  the  stock  in  the  corporation.  The  remaining 
45  per  cent  is  owned  by  Mrs.  Sarah  A .  Brennen,  the  mother  of  the  above- 
named  sisters  and  brother.  The  company  was  founded  in  1922,  with  H.  X. 
Brennen,  father  of  the  present  president  and  of  his  sisters,  as  the  first 
general  manager  of  the  station  WXAS.  The  station  has  been  actively  man¬ 
aged  by  the  late  H.  X.  Brennen  and  his  son  since  it  was  first  established. 

Conclusions 

1.  It  is  Commission  policy  to  expedite  action  on  applications  for 
permits  to  construct  television  stations  in  instances  where  the  parties 
have  resolved  conflicts  of  interest  among  themselves,  when,  as  here, 
the  resolution  of  the  private  conflicts  of  interests  are  not  contrary  to 
Commission  policy  and  will  serve  the  public  interest.  Expedition  of  this 
particular  proceeding  is  especially  desirable  when  account  is  taken  of  the 
fact  that  the  original  applications  have  been  on  file  for  about  8  and  7  years 
respectively,  and  that  the  Pittsburgh  area  does  not  yet  have  VHF  television 
service  commensurate  with  its  size  and  needs.  The  record  shows  that 
counsel  for  the  Commission's  Broadcast  Bureau  is  in  accord  with  the 
procedure  to  be  employed  herein. 

L  2.  Prior  to  the  agreement  of  June  2,  1955,  a  full  evidentiary  hear¬ 
ing  as  required  by  law  and  the  Commission's  rules  had  been  held  and 
completed  with  the  tiro  parties  as  competing  antagonists.  No  issue  of 
fact  or  law  which  should  have  been  resolved  in  the  public  interest  was 
left  unexplored  and  the  ultimate  conclusion  herein  is  based  upon  the  com¬ 
plete  record  of  this  proceeding. 

3.  Pursuant  to  the  agreement  entered  into  on  June  2,  1955,  Pitts¬ 
burgh  Radio  Supply  House,  Inc.  has  agreed  to  withdraw  its  application  for 
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Channel  11  in  Pittsburgh.  By  mutual  agreement  the  parties  have  asked 
that  the  Hearing  Examiner  issue  an  Initial  Decision  granting  j  the  applica¬ 
tion  of  WWSW,  Inc. ,  and  simultaneous  dismissal  of  the  application  of 
Pittsburgh  Radio  Supply  House,  Inc.  It  has  been  affirmatively  found  by 
the  Commission  that  both  of  these  applicants  are  legally,  technically  and 
financially  qualified  to  own  and  operate  the  facilities  for  which  each  had 
applied.  Had  either  one  been  the  only  applicant  for  the  facilities,  it  would 
have  been  entitled  to  receive  a  grant  of  the  construction  permit. 

4.  The  grant  of  the  application  of  WWSW,  Inc.  for  a  permit  to 
construct  the  proposed  television  station  to  operate  on  Channel  11  at 
Pittsburgh,  Pennsylvania,  will  serve  the  public  interest,  convenience  and 
necessity. 

IT  IS  ORDERED  this  30th  day  of  June,  1955,  that  unless  an  appeal 
to  the  Commission  from  this  Initial  Decision  is  taken  by  anyj  of  the  parties 
or  the  Commission  reviews  this  Initial  Decision  on  its  own  motion  in  ac¬ 
cordance  with  the  provisions  of  Section  1.853  of  the  rules,  the  application 
of  WWSW,  Inc.  for  a  construction  permit  for  a  new  television  broadcasting 
station  to  operate  on  Channel  11  in  Pittsburgh,  Pennsylvania,  BE  AND  IT 

i 

IS  GRANTED,  subject  to  the  condition  that  the  antenna  installation  herein 
authorized  to  be  constructed  shall  be  marked,  painted  and  lighted  in  ac- 
acordance  with  the  requirements  of  Part  17  of  the  Commission's  Rules; 
and  the  application  of  Pittsburgh  Radio  Supply  House,  Inc.  BE  AND  IT  IS 
DISMISSED.  ! 

IT  IS  FURTHER  ORDERED  that  the  grant  to  WWSW,  Inc.  is  made 

I 

without  prejudice  to  any  action  the  Commission  may  take  with  respect  to 
any  future  applications  to  effectuate  the  agreement  referred 


/«/ 


to  above. 


[Seal] 

Released:  July  1,  1955 
effective  40  days  thereafter, 
subject  to  the  provisions  of 
the  Rule  cited  in  the  ordering 
clause  above. 


Charles  J.  Frederick 
Hearing  Examiner 

Federal  Communications  Commission 


Signed  for  Above 
Mailed  By 
July  1,  1955 
Mail  &  Files 
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6413 

[Received  July  5,  1955  FCC  Mail  &  Files] 

In  re  Applications  of 

WWSW,  INC.  i 

Pittsburgh,  Pennsylvania 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC. 

Pittsburgh,  Pennsylvania 

For  Construction  Permits  for  New 
Television  Stations  (Channel  11) 

In  re  Application  of 

TELECASTING,  INC. 

Pittsburgh,  Pennsylvania 

For  Modification  of  Construction  ) 

Permit  (Channel  11)  ) 

PETITION  TO  DISMISS  PITTSBURGH  RADIO’S  APPLI¬ 
CATION,  TO  RETURN  WWSW’S  APPLICATION  TO  THE 
PROCESSING  LINE,  AND  TO  SET  ASIDE  INCONSISTENT 
ACTION  TAKEN  BY  THE  HEARING  EXAMINER 

Telecasting,  Inc. ,  permittee  of  Station  WENS- TV,  Channel  16, 
Pittsburgh,  Pennsylvania  (BMPCT-1783),  and  an  applicant  for  Channel 
11  (BMPCT  ),  requests  the  Commission:  (a)  to  dismiss  with  prejudice 
the  application  of  Pittsburgh  Radio  (BPCT-345)  for  applicant's  failure  to 
further  prosecute  and  as  in  violation  of  Rule  1. 364;  (b)  to  return  the 
WWSW  application  (BPCT-254)  to  the  processing  line,  with  directions 
that  the  application  be  amended  to  reflect  recent  changes  in  the  WWSW 
proposal;  and  (c)  to  reverse,  pursuant  to  Section  5(d)(2)  of  the  Communi¬ 
cations  Act,  as  amended,  the  actions  of  the  Hearing  Examiner,  insofar 
as  they  are  inconsistent  with  the  relief  here  sought.  In  support  whereof 
the  following  is  shown: 

I.  Preliminary  Statement 

1.  By  order  adopted  March  31,  1954  the  Commission  designated 
for  comparative  hearing  the  mutually  exclusive  applications  of  Westing- 
house  Radio  Stations,  Inc. ,  WWSW,  Inc. ,  and  Pittsburgh  Radio  Supply 
House,  Inc. ,  each  requesting  the  use  of  Channel  11  in  Pittsburgh,  Penn¬ 
sylvania.  The  taking  of  oral  testimony  was  begun  September  15,  1954. 


) 

)  Docket  No.  8730 
)  File  No.  BPCT-254 

)  Docket  No.  8840 
)  File  No.  BPCT-345 

) 

) 

) 

)  File  No.  BMPCT 
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Westinghouse  dismissed  its  application  on  December  15,  1954.  The  rec¬ 
ord  was  closed  on  January  24,  1955. 

2.  Prior  to  the  release  of  an  Initial  Decision  on  the  comparative 
record  thus  made,  the  two  remaining  applicants  entered  into|  a  merger 
agreement  on  June  2,  1955:  Pittsburgh  Radio  expressly  agreed  to  "with¬ 
draw  and  dismiss  its  application  for  a  radio-television  permit  or  license 

6414  presently  pending  before  the  FCC,  Docket  8840.  Thereupon,  WWSW, 
with  all  due  diligence,  shall  prosecute  its  application  for  a  radio-television 
permit  for  license  presently  pending  before  the  FCC,  Docket  8730. " 

Under  the  merger  agreement  a  majority  of  the  Pittsburgh  Radio  stock¬ 
holders  will  be  entitled  to  a  50%  interest  in  the  WWSW  grant;  each  group 
will  elect  three  directors,  who  in  turn  will  select  a  seventh;  certain  mem- 
bers  of  each  group  will  have  firm  employment  contracts  with  WWSW,  Inc. 
The  latter’s  AM  station  (WWSW)  will  be  assigned  to  a  separate  corporation 
owned  by  the  present  parent  company.  WJAS  and  WJAS-FM  will  be  sold 
to  persons  in  no  way  connected  with  the  instant  groups. 

3.  On  June  13,  1955,  pursuant  to  an  informal  request  joined  in  by 
the  parties  to  the  Channel  11  hearing,  the  record  was  reopened  "to  re¬ 
ceive  additional  evidence"  at  a  further  hearing  scheduled  for  June  27, 

1955.  On  that  date,  copies  of  the  merger  agreement  were  tendered  and 
Pittsburgh  Radio  indicated  that  it  had  no  objections  to  a  grant  of  the  WWSW 
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application;  however,  instead  of  dismissing  its  application  as  provided  for 
in  the  merger  agreement,  Pittsburgh  Radio  "asked  that  the  Hearing  Exam¬ 
iner  issue  an  initial  decision  granting  the  application  of  WWSW,  Inc. , 
conditioned  upon  the  withdrawal  of  the  application  of  Pittsburgh  Radio. . . 
after  WWSW,  Inc.  receives  a  final  grant  of  a  construction  permit  from 
the  Commission”  (Par.  13  of  "Revised  Request. .  .for  Findings").  Counsel 
for  the  Broadcast  Bureau  objected  to  this  procedure  as  inconsistent  with 
the  policy  enunciated  in  the  Poole  decision  (9  RR  387).  The  foregoing 
exhibit  was  nevertheless  received,  subject  to  a  motion  to  strike  by  the 
Broadcast  Bureau.  The  hearing  was  adjourned  to  June  28,  jl955.  On  that 
date  the  Broadcast  Bureau  being  still  in  disagreement  with  some  aspects 
of  the  proposed  procedure,  the  hearing  was  adjourned  to  JuAe  29,  1955. 


On  that  date  the  parties  submitted  an  amendment  to  the  June  2  merger 
agreement  so  that  the  timing  of  Pittsburgh  Radio's  dismissal  would  con¬ 
form  to  the  procedures  counsel  for  the  parties  were  endeavoring  to  pur¬ 
sue.  New  revised  findings,  agreeable  to  the  Broadcast  Bureau,  were 
received  by  the  Examiner. 

4.  In  the  meantime,  on  June  27,  1955,  Telecasting,  Inc.  filed  the 
above  application  for  Channel  11.  Orally  on  June  27,  and  by  a  written 
petition  filed  June  28,  and  again  on  June  29,  counsel  for  Telecasting,  Inc. 
called  the  Examiner's  attention  to  the  fact  that  (under  Section  5(d)(2)  of 
the  Act)  WENS  would  be  a  "person  aggrieved"  by  any  adverse  action  and 
in  a  position  to  seek  review  of  his  action  by  the  full  Commission.  In  a 

6415  written  memorandum  of  law  with  a  petition  for  leave  to  file,  tendered 
June  28,  but  not  accepted  by  the  Examiner  (T.  1975),  Telecasting  con¬ 
tended:  That  Pittsburgh  Radio  was  endeavoring  to  prosecute  two  applica¬ 
tions  at  one  and  the  same  time  in  violation  of  Rule  1. 364  —  its  original 
application  (in  which  it  no  longer  had  an  active  interest)  and  the  WWSW 
application  (in  which  it  is  entitled  by  contract  to  a  50%  interest  when 
finally  granted);  that  the  Pittsburgh  Radio  application  should  be  dismissed 
for  failure  to  further  prosecute  and  as  in  violation  of  Rule  1. 364;  that  the 
reasons  for  originally  ordering  a  comparative  hearing  had  been  rendered 
moot  by  the  merger  agreement;  that  the  merged  applications  (to  all  intents 
and  purposes  a  new  application)  should  be  returned  to  the  processing  line 
(pursuant  to  Rules  1.365  (b)  and  1.373  (g))  for  re-examination  by  the  Com¬ 
mission  in  the  light  of  such  changes  and  the  Clarksburg  decision;  that  the 
application  would  thus  lose  the  "umbrella  protection"  afforded  by  Rule 
1.387(b)(3);  that  other  applications  could,  therefore,  be  filed  for  Channel 
11;  and  that  the  Ashbacker  decision  necessitated  a  comparative  hearing 
between  the  co-pending  applications  of  Telecasting,  Inc.  and  WWSW,  Inc. 

5.  Without  reading  the  aforesaid  memorandum  of  law  or  permitting 
oral  argument  thereon  (T.  1974-5),  the  Examiner  received  the  merger 
agreement  in  exhibit  form,  permitted  Pittsburgh  Radio  to  submit  new 
revised  findings,  and  closed  the  record. 
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n.  Pittsburgh  Radio's  Application  Should  be  Dismissed 
6.  In  its  application  for  Channel  11  which  was  designated  for  hear¬ 
ing  on  March  31,  1954  (BFCT-345),  Pittsburgh  Radio  requested  the  ex¬ 
clusive  use  and  occupancy  of  that  channel.  By  the  merger  contract  of 
June  2,  1955,  it  agreed  to  "withdraw  and  dismiss  its  application  for  radio¬ 
television  permit  or  license  presently  pending  before  the  FCC,  Docket 
8730.  Thereupon,  WWSW,  with  all  due  diligence,  shall  prosecute  its 
application"  in  which  Pittsburgh  Radio  stockholders  would  be  entitled  to 
a  50%  interest.  At  the  hearing  on  June  27,  1955,  counsel  for  Pittsburgh 
Radio  made  it  clear  that  his  client  was  not  pressing  for  a  grant  of  its 
application,  that  it  joined  in  the  request  of  WWSW  for  a  grant  of  the 
latter’s  application,  and  that  Pittsburgh  Radio  would  consent  to  the  dis¬ 
missal  of  its  application  simultaneously  with  a  grant  of  the  WWSW  appli¬ 
cation.  Pittsburgh  Radio  thus  has  an  interest  in  two  applications  for  Chan¬ 
nel.  11  —  its  own  (BPCT-345)  and  a  contract  right  to  50%  of  the  WWSW 
application  in  the  event  of  a  grant  (BPCT-254).  j 

6416  7.  The  co- pendancy  of  two  such  applications  violates  |  both  the  lan¬ 

guage  and  the  spirit  of  Rule  1  364  reading  as  follows: 

"Multiple  applications;  broadcast  service.  —  In  the  broadcast 
service,  while  there  is  one  application  for  new  or  additional  facilities 
pending  for  a  standard,  international,  television,  facsimilej  FM,  or  ex¬ 
perimental  broadcast  station,  the  Commission  will  not  accept  another 
application  for  new  or  additional  facilities  for  a  station  of  the  same  class 
(as  given  above)  to  serve  the  same  community,  by  the  same  applicant  or 
by  his  successor  or  assignee,  or  on  behalf  or  for  the  benefit  of  the  orig¬ 
inal  parties  in  interest.  Two  such  applications  may  not  be  filed  simul¬ 
taneously.  " 

8.  In  such  circumstances  the  applicant  is  required  to  elect  which 

i 

application  it  desires  to  prosecute.  Monroe  B.  England,  3  JRR  485  (1946); 
Scripps- Howard  Radio,  Inc. ,  4  RR  1009  (1949);  Johnston  Broadcasting  Co. , 
7  RR  291  (1951);  Electric  City  Telecasting  Co. ,  9  RR  64  (1953);  see  Public 
Notice  21119  (June  23,  1955)  dismissing  BP-9421  per  Section  1. 364.  Un¬ 
der  these  cases  an  election  must  be  made  before  the  seconcf  application  is 
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entertained,  and  before  further  processing  of  either  application  is  under¬ 
taken.  Pittsburgh  Radio  has  made  it  clear  that  it  wants  the  WWSW  appli¬ 
cation  granted,  and  that  a  majority  of  its  stockholders  will  then  by  con¬ 
tract  receive  a  50%  interest  therein,  hi  fact,  in  its  first  Revised  Findings 
the  parties  categorically  stated: 

M9.  The  complete  contract,  as  filed  with  the  Commission,  is 
hereby  incorporated  by  reference.  It  is  clear  that  the  question  for  deter¬ 
mination  is  whether  or  not  the  public  interest,  convenience  and  necessity 
will  be  served  by  a  grant  to  WWSW,  Inc. ,  of  a  construction  permit,  ft 
must  be  determined  on  the  assumption  that  Pittsburgh  Radio  Supply  House, 
Inc,  will  be  an  eventual  owner  of  50  percent  of  the  applicant,  WWSW,  Inc. ” 

In  the  light  of  such  claims  by  the  parties  themselves,  no  person  can  with 
intellectual  honesty  assert  that  Pittsburgh  Radio  is  not  "riding”  two  appli¬ 
cations  in  violation  of  Rule  1.364.  Hence,  its  original  application  for 
Channel  11  (BPCT-345),  which  it  is  no  longer  actively  prosecuting  and 
which  it  is  seeking  to  use  as  a  shield  to  protect  its  interest  in  the  WWSW 
application,  must  be  dismissed  before  further  action  can  be  taken  on  the 
WWSW  application. 

6417  IIL  The  Commission’s  Rules  Require  the  WWSW  Appli- 

cation  to  be  Returned  to  the  Processing  Line 

9.  Section  309(a)  of  the  Communications  Act  provides  for  grants 
without  hearing  where,  upon  examination,  the  Commission  finds  that  the 
granting  thereof  would  serve  the  public  interest,  convenience,  and  neces¬ 
sity.  If  unable  to  make  such  a  finding,  after  appropriate  notice  and  re¬ 
sponse  thereto,  the  Commission  must  "formally  designate  the  application 
for  hearing  on  the  grounds  or  reasons  then  obtaining”  (Section  309(b)). 

In  the  Ashb acker  case,  326  U.  S.  327,  the  Supreme  Court  made  it  clear 
that  where  applications  are  co-pending,  the  Commission  cannot,  under 
the  foregoing  provisions,  grant  one  application  and  designate  the  other 
for  hearing.  The  two  must  be  heard  and  considered  comparatively.  Pur¬ 
suant  to  these  well  understood  principles,  the  Commission  on  March  31, 
1954,  ordered  a  comparative  hearing  on  the  three  applications  then  pend¬ 
ing  for  Channel  11  in  Pittsburgh,  hi  that  order  it  found  each  of  the 
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applicants  (as  then  constituted)  "legally,  technically,  and  financially 
qualified".  By  not  including  any  special  issues,  it  inferentially  found 
that  any  one  of  the  three  applicants,  by  itself,  could  be  grafted,  provided 
no  new  facts  subsequently  came  to  light  and  no  substantial  changes  there¬ 
after  occurred.  In  the  ensuing  months  a  voluminous  hearing  record  was 
compiled  regarding  the  qualifications  and  proposals  of  each  of  the  appli- 
cants.  However,  on  December  15,  1954,  the  application  of  Westinghouse 
was  dismissed  at  its  request.  On  June  27,  1955,  Pittsburgh  Radio  stated 
that  it  had  no  objection  to  a  grant  of  the  WWSW  application  pursuant  to  a 
"merger  deal"  it  had  theretofore  entered  into  with  WWSW,  }hc.  Pittsburgh 
Radio's  application  should  therefore  be  dismissed  (supra,  Pt.  I).  As  a 
result  of  these  actions  the  number  of  applicants  for  Channel  11  will  be 

reduced  from  three  to  one,  and  the  remaining  application  aiid  contemplated 

• 

operation  differs  in  substantial  respects  (as  a  result  of  the  merger  agree¬ 
ment)  from  that  which  the  Commission  reviewed  prior  to  its  order  of 
March  31,  1954.  Clarksburg  Publishing  Co.  v.  FCC,  No.  ^2441. 

10.  Numerous  problems  not  then  present  suggest  themselves.  The 

. 

mere  fact  that  A  and  B  are  each  legally,  technically  and  financially  quali¬ 
fied  does  not  mean  that  AB  (merged)  are  similarly  qualified-  For  example, 
such  a  merger  could  bring  together  two  competing’  newspapers,  two  multi¬ 
ple  ownership  groups,  where  a  grant  to  one  and  competitioii  from  the  other 
might  be  in  the  public  interest,  whereas  a  joint  operation  wbuld  not.  Just 
6418  as  hydrogen,  sulphur  and  oxygen  are  innocent  enough  |  elements  by 
themselves,  in  combination  they  constitute  hydrochloric  acid  (H2S04). 
Where  (as  here)  each  applicant  has  an  AM  station  in  the  community,  the 

1 

Commission  has  held  that  either  group  by  itself  could  obtain  a  television 
grant,  but  that  the  two  could  not  merge  for  television  purposes  without 
divesting  themselves  of  one  of  the  AM  stations.  Is  it  in  th^  public  interest 
to  permit  a  merger  for  television  purposes  where  it  entail^  an  AM  dislo¬ 
cation?  Pittsburgh  Radio  has  two  AM  stations  in  the  Pittsburgh  area. 
Assuming  that  those  two  stations  do  not  violate  the  multiple  ownership 
rules,  will  the  retention  of  one  in  con  junction,  with  WWSW’s  different  AM 

i 

coverage  result  in  an  overlap  in  violation  of  the  Commission's  Rules? 


Does  the  present  merger  agreement  result  in  "trafficking"  —  in  both  AM 
and  television?  These  groups  have  heretofore  been  "in  and  out"  of  other 
stations  in  the  Pittsburgh  area  (KQV).  hi  the  We s tin ghouse- DuMont  sale 
the  NBC  affiliation  contract  was  valued  at  a  figure  in  excess  of  $4, 000, 000. 
The  merged  group,  even  before  obtaining  a  grant  of  Channel  11,  have 
entered  into  an  affiliation  agreement  with  CBS.  No  one  can  doubt  that  a 
CBS  affiliation,  at  present,  has  a  value  equal  to  that  of  NBC's.  Is  this 
a  trafficking  in  facilities  for  which  the  parties  have  not  yet  received  a 
grant?  Pittsburgh  Radio,  in  a  hearing  against  the  one  and  only  morning 
newspaper  in  Pittsburgh,  largely  absentee  owned,  is  not  foregoing  a  grant 
to  themselves  without  a  quid  pro  quo.  Is  the  merger  arrangement  a  traf¬ 
ficking  by  private  parties  in  a  valuable  public  franchise?  According  to 
its  own  newspaper  accounts,  WWSW  proposes  a  new  site.  Does  this  site 
conform  to  CAA  requirements  ?  Does  it  provide  city  grade  service  over 
all  of  Pittsburgh,  with  no  shadowing,  as  required  by  the  Commission's 
Rules  ?  Pittsburgh  Radio  in  its  findings  criticized  various  program  defi¬ 
ciencies  in  the  WWSW  application.  Does  the  substitution  of  CBS  for  NBC 
programs  cure  those  defects? 

11.  The  foregoing  are  merely  a  few  of  the  substantial  questions 
posed  by  the  "merger  deal",  questions  which  were  not  considered  by  the 
Commission  (because  not  presented)  in  March  1954  and  not  covered  by 
the  present  issues.  No  testimony  can  be  adduced,  and  no  findings  written 
by  an  Examiner  on  such  issues  until  they  have  been  approved  by  the  Com¬ 
mission  and  published  in  the  Federal  Register.  Therefore,  on  the  basis 
of  logic  and  court  precedent,  notwithstanding  its  initial  study  of  the  WWSW 
application,  the  Commission  must  re-examine  that  application  in  the  light 
of  new  and  different  facts  presented  by  the  merger  and  dismissal  agree¬ 
ments.  That  is  not  a  perfunctory  study  if  the  Commission  is  to  discharge 

)  properly  its  Section  309  responsibilities.  Clarksburg  Publishing  Co. 
v.  FCC,  No.  12441. 

12.  These  developments  render  applicable  the  procedures  set  out 
in  Rules  1.365(b)  and  1.373(g),  rules  which  have  been  duly  published 
Federal  Register,  reading  as  follows: 


in  the 


1.365(b)  When  leave  to  amend  has  been  granted  after  an  ap¬ 


ed  af 
will 


plication  has  been  designated  for  hearing,  the  application  will  not  be  re¬ 
moved  from  the  hearing  docket  unless  the  Motions  Commissioner  shall 
determine  the  proposed  amendment  substantially  affects  the  issues  upon 
which  the  application  has  been  designated  for  hearing  and  orders  that  the 
application  shall  be  removed  from  the  hearing  docket.  An  amended  appli¬ 
cation  which  has  been  removed  from  the  hearing  docket  will  be  reexamined 
by  the  Commission  and  when  necessary  will  be  redesignated  for  hearing 
at  a  subsequent  time. 

1.373(g)  Frequently,  when  Wo  cases  are  designated  for  hear¬ 
ing  because_the2_ar£mutu^^exclusive,  one  of  the  applicants  amends 
and  removes  the  conflict.  Where  this  occurs  the  appropriate  procedure 


i 

is  to  petition  for  leave  to  amend  and  remove  the  hearing  docket.  Such 
motions  will  be  considered  promptly  and  if  it  appears  that  the  conflict 
which  caused  the  case  originally  to  be  set  for  hearing  has  been  removed 
and  there  is  no  other  obvious  conflict,  the  two  cases  will  be  removed  from 
the  hearing  docket  and  placed  back  in  their  proper  position  (as  determined 
by  the  file  numbers)  in  the  processing  line.  Petitions  for  amendment, 
removal  from  the  hearing  docket,  and  grant  will  not  be  entertained  insofar 

as  they  request  a  grant.  The  Examiner,  or  Motions  Commissioner  if  an 

■ 

Examiner  has  not  yet  been  designated,  in  acting  on  such  petitions,  will 
dismiss  the  request  for  a  grant,  hi  such  a  case  the  matter}  will  simply  be 

put  back  in  its  proper  place  in  line.!/ 

* 

Under  these  rules,  when  the  conflicts  which  necessitated  the  hearing  have 
been  removed,  the  Commission  has  no  choice  but  to  return  the  application 
to  the  processing  line  for  re-examination  and  possible  grant  without  a 
hearing.  WWSZ,  Inc. ,  4  RR  488b  (1948).  There  the  Comijnission  stated, 
at  4  RR  490: 


1/  The  last  sentence  ol  1.387(b)(3)  likewise  contemplates  that  applica- 
tions  designated  for  hearing  may  on  occasion  be  removed  from  the  hearing 
docket  and  returned  to  the  processing  line. 


54 


...  K  is  clear,  therefore,  that  on  April  30,  the  original 
conflicts  which  caused  petitioner's  application  to  be  designated  for  hearing 

had  been  removed,  that  no  other  obvious  conflict  remained,  and  that  the 

\ 

issues  upon  which  the  application  was  designated  for  hearing  had  been 
substantially  affected.  The  Motions  Commissioner's  action  in  removing 
petitioner's  application  from  the  hearing  docket  was,  therefore,  the  only 
action  compatible  with  the  Commission's  Rules  and  Regulations. 

For  other  precedents  to  the  same  effect,  see  Piedmont  Broadcasting  Co. , 

3  RR  1802a  (1947);  Surety  Broadcasting  Co. ,  4  RR  103  (1948);  Grand  Island 
Broadcasting  Co. ,  7  RR  823  (1951);  Don  Lee  Broadcasting  System,  7  RR 
1093  (1952).  The  latter  case,  involving  as  it  did  a  television  application, 
is  particularly  significant  in  view  of  the  fact  that  the  hearing  had  been  con- 
6420  eluded,  the  record  closed,  and  a  final  decision  issued  renewing  Don 
Lee's  AM  licenses.  No  disposition  of  the  television  portion  of  the  hearing 
had  been  made  "in  view  of  the  continuance  of  the  'freeze'  ".  Because  of 
intervening  changes  in  the  stock  ownership  of  Don  Lee  Broadcasting  Sys¬ 
tem,  the  application  was  removed  from  hearing  status  and  thus  deprived 
of  "umbrella  protection". 

13.  Although  Rule  1.373  is  headed  "Procedure  with  respect  to  proc¬ 
essing  of  standard  broadcast  application",  Section  3. 602  of  the  Rules 
Governing  Television  Broadcast  Stations  incorporates  by  reference  "other 
pertinent  provisions  of  the  Commission's  Rules  and  Regulations  relating 
to  the  television  broadcast  service",  including,  specifically,  Part  I  — 
"Rules  Relating  to  Practice  and  Procedure".  Accordingly,  in  its  Reply 

in  the  Wichita  Beacon  case,  8  RR  527  (1952),  the  Broadcast  Bureau  con¬ 
tended  (Mimeo  83085)  that  Rule  1. 373(g)  was  expressly  applicable  in  tel¬ 
evision  as  well  as  AM  proceedings.  In  its  decision  in  that  case  the  Com¬ 
mission  took  the  action  urged  by  the  Broadcast  Bureau  —  it  returned  the 
sole  remaining  television  application  to  the  processing  line  (without,  how¬ 
ever,  expressly  citing  Rule  1.373(g)  in  its  order).  Wichita  Beacon,  8  RR 
527  (1952). 

14.  In  Head  of  the  Lakes,  9  RR  801,  without  documentation  of  any 
kind,  the  Commission  stated  that  Rule  1.373(g)  was  not  applicable  to 


television  cases.  However,  the  "good  cause"  and  other  provisions  of 
Rule  1.365  have  been  repeatedly  held  to  be  applicable  to  all  broadcast 
applications.  Rule  1.365(b),  as  quoted  above,  similarly  recognizes  the 
procedures  spelled  out  in  more  detail  in  Rule  1. 373(g),  namely,  that  the 
application  will  be  returned  to  the  processing  line  where  the  amendment 
substantially  affects  the  issues  In  the  instant  case  the  Commission  has 
already  found  each  of  the  applicants  to  be  "legally,  technically,  and  finan¬ 
cially  qualified".  It  had  pointed  out  no  particular  problems  in  its  McFar¬ 
land  letters.  The  sole  issues  were  comparative  in  nature,  Necessitated 
by  the  Ashbacker  decision  in  view  of  the  co-pendancy  of  three  applications 
for  Channel  11.  The  subsequent  dismissal  of  two  of  the  competing  appli¬ 
cations  renders  moot  every  issue  specified  in  its  March  31,  1954  Order. 
There  is  nothing  left  to  compare  and  the  new  revised  proposal  by  the 
parties  contemplates  no  comparative  findings.  The  dismissal  and  the 
merger  agreement  thus  substantially  affect  the  issues.  Rule  1. 373(g), 
even  if  not  directly  applicable,  is  an  explicit  recognition  that  the  removal 
of  the  conflict  between  two  competing  applicants  by  the  dismissal  of  one 
6421  substantially  affects  the  issues  and  requires  an  application  to  be 
returned  to  the  processing  line. 

15.  Notwithstanding  its  decision  in  the  Wichita  Beacon  case  and  the 
clear  purport  of  the  foregoing  rules,  the  Commission  "evolved"  a  pro¬ 
cedure  or  policy  in  the  spring  of  1953  whereby  the  sole  remaining  tele¬ 


vision  applicant  was  left  in  "hearing  status"  and  not  returned  to  the  proc¬ 
essing  line.  Woodruff,  Inc.,  9  RR  387;  cf.  Head  of  the  Lakes,  9  RR  801. 
In  the  Woodruff  case  the  Commission  sought  to  distinguish  its  Wichita 
Beacon  decision  on  the  ground  that  it  had,  in  designating  Wj>odruff  for 
hearing,  found  that  applicant  "legally,  technically,  and  financially  quali¬ 
fied",  whereas  that  determination  had  not  been  formally  made  under  the 
"old"  procedure  in  designating  Wichita  Beacon  for  hearing.!/  That  the 

1  /  The  Wichita  applications  were  designated  for  hearing  oh  July  18,  1952, 
~  two  days  before  the  1952  amendments  to  the  Communications  Act  be¬ 
came  effective.  Under  those  amendments  the  Commission  jis  expressly 
required  to  notify  the  applicant  of  all  reasons  why  his  application  cannot 
be  granted.  If  his  legal,  technicaI7“or  financial  qualifications  are  not 
questioned  in  the  McFarland  Letter,  the  Commission  implicitly  accepts 
his  qualifications  in  those  respects.  Formal  findings  at  that  point  add 
nothing. 
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Commission's  attempt  to  distinguish  the  Wichita  case  on  the  basis  of 
"old"  and  "new"  hearing  procedures  was  pure  sophistry  is  apparent  from 
the  John  H.  Poole  case  decided  the  same  day  as  the  Woodruff  case  (9  RR 
387).  There  Poole,  like  the  Wichita  Beacon,  had  been  designated  for 
hearing  under  the  "old"  hearing  procedures,  with  no  formal  finding  that 
he  was  legally,  technically  and  financially  qualified.  Poole  was  neverthe¬ 
less  retained  in  hearing  status  (9  RR  387,  388). 

16.  In  deciding  to  allow  Woodruff  to  retain  the  "umbrella  protection" 
of  Rule  1. 387(b)(3),  notwithstanding  the  dismissal  of  his  sole  competitor, 
the  Commission  stated  (9  RR  386): 

As  has  been  often  said,  the  touchstone  of  our  actions  is  the 
public  interest.  Among  the  factors  in  our  determination  of  that  end  is  the 
necessity  of  bringing  television  service  speedily  to  a  community.  Wood¬ 
ruff's  application  has  already  been  on  file  and  subject  to  competition  for 
many  months  before  the  scheduled  date  for  the  commencement  of  the  hear¬ 
ing,  yet  the  only  application  for  the  same  channel  was  Brush- Moore's, 
now  dismissed.  Under  these  circumstances,  we  believe  that  more  than  a 
reasonable  opportunity  has  been  afforded  to  interested  persons  to  compete 
for  this  channel,  and  that  public  interest  requires  that  petitioner's  appli¬ 
cation  be  afforded  the  immunity  of  the  30-day  cut-off  rule,  and  that  the 
application  be  retained  in  hearing  status. 

Similarly,  in  the  Poole  case,  umbrella  protection  was  accorded  "in  order 
to  speed  television  service  to  a  community"  (9  RR  388).  This  same  pro¬ 
cedure  was  justified  in  Head  of  the  Lakes  (9  RR  802)  as  consistent  "with 
the  overall  public  interest  objective  of  providing  television  service  to  the 
various  communities  involved  at  the  earliest  possible  date. " 

17.  In  view  of  the  express  requirements  of  the  Administrative  Pro¬ 
cedure  Act,  the  Commission  lacks  legal  authority  to  amend  express  pro¬ 
cedural  rules  by  policy  pronouncements  in  individual  decisions  which  are 
diametrically  contrary  to  its  published  Rules.  The  Rules  categorically 
provide  that  where  the  "conflict"  which  necessitated  the  comparative  hear¬ 
ing  has  been  removed  by  amendment  or  otherwise,  or  where  the  issues 
are  substantially  changed,  the  sole  remaining  applicant  for  the  frequency 
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must  be  returned  to  the  processing  line  for  re-examination  in  the  light 
of  intervening  developments  and  changes.  WWSZ,  Inc. ,  4  RR  488b  (1948); 
Wichita  Beacon,  8  RR  527  (1952).  These  rules  have  been  diily  published  in 
the  Federal  Register.  No  rule  making  notices,  as  required  by  the  Admin¬ 
istrative  Procedure  Act,  have  been  issued  looking  toward  a  modification 
of  these  explicit  provisions.  No  formal  amendments  thereto  have  been 
published  in  the  Federal  Register.  To  permit  a  diametrically  opposite 
result  by  administrative  decision  is  to  permit  a  circumvention  of  statutory 
requirements  laid  down  by  Congress.  Section  3(a)  of  the  Administrative 
Procedure  Act  expressly  provides: 

No  person  shall  in  any  manner  be  required  to  resort  to  .  .  . 
procedures  not  so  published. 


i/ 


The  doctrine  of  the  Woodruff  and  Poole  cases  was  an  expression  of  policy-1 
during  an  emergency  situation.  The  doctrines  there  announced  are  not 
rules  and  cannot  supersede  (where  contested)  the  categorical  provisions 
of  a  published  rule.  Furthermore,  in  the  Woodruff  and  Poole  cases  the 

competing  applications  were  dismissed  in  return  for  reimbursement  of 

I 

their  expenses.  The  remaining  applications  were  unchanged.  There  were 
no  mergers. 

18.  Whatever  be  the  validity  of  the  Woodruff,  Poole  and  Head  of  the 
Lakes  decisions,  announced  at  a  time  when  the  Commission  was  resorting 

l 

to  questionable  ’’short-cut”  procedures  ”to  speed  television  [service  to  a 
community”,  that  emergency  situation  no  longer  prevails,  a  fact  recog¬ 
nized  by  the  Commission  when  it  repealed  its  so-called  ”anti- straddling 
rule”  on  October  20,  1954  (11  RR  1541).  There  the  Commission  stated 
(pp.  1541-1542):  j 

5.  In  adopting  its  'anti- straddling  rule*,  the  Commission  was 
applying  a  remedy  made  necessary  by  the  peculiar  situation!  with  which  it 
6423  was  faced  at  the  lifting  of  the  television  freeze.  However,  the  Com¬ 
mission  has  now  reached  the  point  in  the  processing  of  television  applica¬ 
tions  where  it  believes  that  the  ’anti- straddling  rule’  is  not  longer  required 


1/  Cf.  Arkansas  Television  Co. ,  11  RR  359,  360  (1954). 
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in  the  administrative  process.  Outstanding  grants  of  authority  to  construct 
television  stations  now  number  over  570  and  open  the  way  for  television 
service  in  virtually  all  parts  of  the  country.  The  Commission  is  no  longer 
faced  with  a  huge  backlog  of  applications.  All  of  the  uncontested  applica¬ 
tions  have  received  Commission  consideration  and  the  processing  of  such 
uncontested  applications  is  now  on  a  current  basis.  In  addition,  all  of  the 
contested  applications,  which  require  comparative  hearings,  have  all  been 
designated  for  hearing.  Accordingly,  the  Commission  believes  that  there 
is  no  longer  any  necessity  for  retaining  the’anti- straddling  rule',  and  we 
are  dispensing  with  this  provision  at  the  same  time  that  we  are  deleting 
the  temporary  processing  procedure. 

19.  A  number  of  television  services  are  presently  available  to  Pitts¬ 
burgh:  Station  KDKA-TV,  established  in  1949,  and  currently  operating  in 
Pittsburgh  on  VHF  Channel  2;  Station  WENS,  established  in  August  1953 
and  currently  operating  in  Pittsburgh  on  UHF  Channel  16;  Station  WQED, 
established  in  April  1954,  and  currently  operating  in  Pittsburgh  on  VHF 
Channel  *13;  Station  WKJF-TV,  established  July  1953,  with  operations 
suspended  in  July  1954  (on  Channel  53  in  Pittsburgh);  Station  WTVQ  with 
construction  suspended  pending  resolution  of  the  Lamb  controversy  (Chan¬ 
nel  47  in  Pittsburgh);  Station  WSTV-TV,  Channel  9,  Steubenville,  Ohio 
(with  Grade  A  signal  to  portions  of  Pittsburgh);  and  Station  WJAC-TV, 
Channel  6,  Johnstown,  Pennsylvania  (with  a  Grade  B  signal  in  Pittsburgh). 
With  this  plethora  of  service  in  the  Pittsburgh  area,  resort  to  questionable 
procedures  can  no  longer  be  justified  as  f ’emergency”  measures. 

IV.  The  Milwaukee  and  St.  Louis  Merger  Precedents 
are  Unsound _ 

20.  The  contention  will  no  doubt  be  made,  in  view  of  the  Commis¬ 
sion’s  actions  in  the  St.  Louis  and  Milwaukee  ’’mergers”,  that  Pittsburgh 
Radio  has  not  yet  exercised  its  ’’right”  to  acquire  50%  of  WWSW,  Inc. , 
that  such  right  will  not  be  exercised  until  after  a  grant  of  Channel  11  to 
WWSW,  Inc. ,  and  that  a  transfer  application  will  have  to  be  filed,  which 
the  Commission  will  pass  upon  at  that  point.  Such  rationalization  ignores 
substance  and  realities.  To  begin  with,  the  Commission's  application 
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forms  require  the  applicant  to  attach  copies  of  all  documents ,  instruments 
or  contracts  "relating  to  ownership,  management,  use  or  control  of  the 
station  or  facilities,  or  any  right  or  interest  therein”  (Section  n,  Ques¬ 
tions  22(d),  Form  301).  Rule  1.342  expressly  provides  that  "options  to 
purchase  stock,  pledges,  trusts  agreements,  and  other  executory  agree¬ 
ments  are  required  to  be  filed".  Presumably  the  Commission  is  not,  in 
6424  its  rules  and  forms,  requiring  applicants  or  licensees  to  file  use¬ 
less  information.  Presumably,  therefore,  such  information  is  material, 
and  if  material  presumably  it  will  be  considered  (and  not  wholly  ignored), 

i 

when  the  application  is  processed.  Clarksburg  Publishing  jCo.  v  FCC, 
(App.  D.C.,  1955)  No.  12441.  ~ 

21.  Since  a  VHF  franchise  in  Pittsburgh,  as  evidended  by  the  only 
sale  to  date  in  that  market,  has  a  value  in  excess  of  $5,  000, 000,  it  is 

i 

wholly  unrealistic  to  assume  that  Pittsburgh  Radio  will  notj  exercise  its 

j 

option,  and  that  the  ultimate  operation  will  not  be  by  these  two  groups  ~ 
each  owning  50%.  With  a  CBS  affiliation  agreement  already  signed,  there 
is  no  reason  to  believe  that  Channel  11  is  less  valuable  thaja  Channel  2. 

To  say  that  the  grant  is  being  made  to  WWSW,  Inc.  (as  it  was  constituted 
in  March  1954)  and  not  to  a  merged  group  is  to  stand  on  technicalities, 
and  to  ignore  realities.  In  fact,  it  is  to  ignore  an  original  request  of  the 
parties,  that  in  determining  whether  a  WWSW  grant  was  in  the  public  in- 
terest,  the  Commission  must  do  so  "on  the  assumption  that  Pittsburgh 
Radio. . .  will  be  an  eventual  owner  of  50  percent  of  the  applicant  WWSW, 
Inc. "  (Revised  Fdg.  9). 

i 

22.  In  the  past,  where  the  Commission  has  insisted  on  looking  at 
the  real  facts,  it  rigorously  followed  the  principle  that  it  would  not  make 
grants  for  the  purpose  of  an  immediate  transfer  or  assignment  to  another 
entity  or  group.  "The  Commission  does  not  deem  it  in  the  public  interest 
to  grant  a  construction  permit  to  anyone  merely  for  the  purpose  of  per- 

i 

mitting  such  person  to  assign  or  sell  the  permit  to  anothe^,  nor  does  the 
Commission  deem  it  in  the  public  interest  to  authorize  in  advance  of 
granting  such  construction  permit  the  assignment  of  the  permit  to  a  third 
person.  "  Hearst  Radio,  Inc. ,  7  FCC  292,  295  (1939).  Here  the  Commis- 


60 

sion  is  asked  by  the  parties  to  grant  Channel  11  to  WWSW,  Inc.  That 
corporation  (presently  a  100%  subsidiary  of  P  G  Publishing  Company)  is 
obligated  by  contract  to  transfer  the  grant  in  turn  to  a  merged  group 
which  P  G  will  not  control.  Thus,  WWSW,  Lie.  as  presently  constituted 
is  not  the  real  party  in  interest. 

23.  "The  Commission  must  look  to  the  applicant  as  the  potential 
licensee  to  carry  out  the  statutory  mandate  of  serving  public  interest, 
convenience,  and  necessity  in  exchange  for  the  privileges  which  the  grant¬ 
ing  of  an  application  bestows.  The  applicant,  therefore,  must  be  the  real 
party  in  interest. "  Cole,  2  FCC  541,  542  (1936);  see  also  Advertiser 
Publishing  Co.,  Ltd.,  4  FCC  498  (1937);  Station  KXXL,  5  RR  1206  (1949); 

6425  Porter  and  Eversole,  4  RR  680,  682  (1937);  City  of  Sebring,  3  RR 
710,  725  (1947). 

24.  For  the  Commission  to  grant  Channel  11  to  WWSW,  Inc. ,  as 
presently  constituted,  with  knowledge  of  their  ultimate  plans  to  reorganize 
that  corporation,  is  to  tie  its  hands  and  render  ultimate  approval  of  the 
transfer  a  mere  formality.  Pittsburgh  Radio  is  dismissing  a  competing 
application  pursuant  to  a  contract  which  promises  it  a  50%  interest  in 
WWSW,  Inc.  after  it  receives  Channel  11.  That  contract  is  binding  on 
the  parties.  For  the  Commission,  with  knowledge  of  these  ultimate  plans 
at  the  time  it  grants  Channel  11,  to  refuse  its  approval  when  the  formal 
transfer  application  is  subsequently  filed  would  be  unconscionable.  To 
preclude  placing  itself  in  that  position  it  should  insist  on  having  the  real 
parties  in  interest  before  it  when  the  grant  is  made. 

25.  The  solution  is  simple.  The  parties  should  be  required  to 
amend  the  WWSW  application  to  reflect  all  changes  presently  agreed  to 
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and  contemplated ^  the  application  (because  of  these  substantial  changes 
and  the  mootness  of  all  issues  included  in  the  March  31,  1954  hearing 
order)  should  be  returned  to  the  processing  line,  so  that  it  may  be  re¬ 
examined  in  the  light  of  these  changes.  If  other  applicants  file  in  the 
meantime  for  Channel  11,  their  applications  must  likewise  jbe  considered. 

26.  Applicants  have  no  legal,  equitable  or  moral  claim  to  umbrella 
protection  when  they  cease  to  prosecute  their  original  applications.  They 
have  no  right  to  concoct  "marriages  of  convenience"  pendents  lite,  with 
complete  assurance  that  no  matter  what  private  arrangement  they  reach 
no  third  party  will  be  permitted  to  file  a  competing  application  in  opposi¬ 
tion  to  their  merger  deal.  Congress  has  delegated  to  the  Commission, 
and  not  to  private  parties,  the  responsibility  of  parcelling  out  valuable 
portions  of  the  public  domain  —  to  the  best  qualified  applicants.  Van 
Carter,  11  FCC  1132  (1947). 


6426 


V.  The  WWSW  Application  Should  be  Assigned  a  New 
File  Number 


27.  Where  the  proposed  changes  are  "major"  in  character  (e.g. , 
the  substitution  of  a  partnership  for  an  individual  applicant),  the  Commis¬ 
sion  has  held  that  the  application  (as  thus  modified)  should  receive  a  new 
file  number  and  be  treated  as  a  new  application,  to  be  processed  accord¬ 
ingly.  Radio  Reading,  6  RR  182  (1950);  J.  Granville  Clark,  7  RR  92 
(1951);  Mo  Alto  Radio  Station,  7  RR  963  (1952);  cf.  Don  ijee  Broadcasting 


1/  The  merger  agreement  necessitates  a  number  of  changes  in  answers 
heretofore  given  by  WWSW  in  its  pending  application,  even  were  the 
Commission  to  honor  the  legal  fiction  that  the  grant  is  being  made  to 
WWSW,  Inc.  as  presently  constituted.  For  example.  Section  n,  question 
22.  d.  was  answered  "no".  That  answer  should  be  changed  to  "yes"  in 
view  of  the  merger  agreement.  Similarly,  the  answer  to  the  question  re¬ 
garding  a  network  affiliation  "No  commitment,  but  network  affiliation  is 
planned"  should  be  changed  in  the  light  of  a  signed  agreement  with  CBS. 
The  program  schedule  listing  NBC  programs  should  be  changed  to  show 
CBS  programs.  Information  on  transmitter  and  studio  locations  should  be 
changed,  if  statements  appearing  in  WWSW’s  parent  company's  newspaper 
(the  Pittsburgh  Gazette)  are  correct.  WWSW’s  present  application  shows 
as  the  chief  means  of  financing,  a  bank  commitment  in  the  amount  of 
$1, 500, 000.  The  merger  agreement  contemplates  different  financing.  The 
Examiner  should  have  insisted  (as  a  minimum)  on  a  formal  amendment  to 


reflect  these  substantial  changes  before  closing  the  record.  Independent 
B/casting  Co. ,  6  RR  1390  (1951). 
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System,  7  RR  1093  (1952).  Basically,  the  Radio  Reading  case  is  squarely 
in  point:  X  had  originally  filed  as  an  individual;  he  later  submitted  an 
amendment  to  substitute  himself  and  Y  as  equal  partners.  The  Commis¬ 
sion  held  that  the  change  was  so  substantial  that  the  amended  application 
must  be  treated  as  a  "new  application”  and  assigned  a  new  file  number, 
hi  the  instant  case,  the  stock  of  WWSW,  Inc.  (as  of  March  31,  1954)  was 
owned  by  a  single  entity  (P  G  Publishing  Company).  — ^  Under  the  merger 
agreement  the  stock  of  WWSW,  Inc.  will  be  held  by  two  groups  —  50%  by 
P  G  Publishing  Company  and  50%  by  the  majority  stockholders  of  Pitts¬ 
burgh  Radio  Supply  House,  Inc.  Thus,  under  the  Radio  Reading  precedent, 
the  WWSW,  Inc.  application  should  be  assigned  a  new  file  number  and 
placed  at  the  bottom  of  the  processing  line.  Such  action  will  enable  the 
Commission  to  discharge,  in  an  orderly  fashion,  responsibilities  imposed 
by  Section  309(a)  and  (b)  of  the  Communications  Act,  and  to  restudy  the 
application  in  the  light  of  changes  and  developments  since  it  was  prelim¬ 
inarily  examined  in  Biarch  of  1954.  Clarksburg  Publishing  Co.  v.  FCC, 
No.  12441. 

VI.  Telecasting,  Inc.  has  Standing  to  Urge  the  Foregoing 
Contentions _ 

28.  Telecasting,  Inc.  is  the  permittee  of  television  station  WENS, 
Pittsburgh,  Pennsylvania  (Channel  16).  It  has  filed  an  application  for 
Channel  11.  Under  Section  5(d)(2)  of  the  Communications  Act,  as  amended 
in  1952,  ”any  person  aggrieved”  by  action  taken  under  authority  delegated 
by  the  Commission,  ”may  file  an  action  for  review  by  the  Commission”, 
which  ’’may  affirm,  modify,  or  set  aside  such  order,  decision,  report, 
or  action.  ”  The  term  ’’person  aggrieved”  as  used  in  Section  5(d)(2)  has 
the  same  meaning  as  the  identical  term  in  Section  405,  which  in  turn  has 
the  same  meaning  as  ’’party  in  interest”,  in  Section  309(c).  Here,  the 
Examiner  did  not  require  WWSW  to  amend  its  application  to  reflect  sub- 
6427  stantial  changes  heretofore  mentioned.  He  received  as  an  exhibit 

1/  That  company  in  turn  is  wholly  owned  subsidiary  of  the  Toledo 

Blade  Company  (all  of  whose  stock  is  held  by  the  Block  family). 


I 

a  copy  of  the  merger  agreement,  without  requiring  Pittsburgh  Radio  to 
dismiss  an  application  it  no  longer  asked  to  have  granted,  be  permitted 
Pittsburgh  Radio  to  ’’ride”  two  applications  in  violation  of  Rule  1.364. 

He  did  not  require  the  applicant  to  make  an  election.  His  action  closing 
the  record  permits  Pittsburgh  Radio  to  prosecute  two  applications  for 
Channel  11. 

29.  Independently  of  Section  5(d)(2),  Telecasting,  Inc.  (with  an 
application  tendered  for  Channel  11)  has  a  right  to  insist  on  the  Commis¬ 
sion  following  its  duly  published  rules  of  procedures.  It  is  not  required 

to  resort  to  procedures  not  published.  If  the  Commission  follows  its 

| 

published  rules,  it  will  dismiss  the  Pittsburgh  Radio  application  with  prej- 
udice;  it  will  return  the  WWSW  application  to  the  processing  line.  That 

i- 

application  will  thereupon  lose  its  ”umbrella  protection”,  and  Telecasting, 
Inc.  in  due  course  will  be  entitled  to  a  comparative  hearing  with  WWSW, 

I 

Inc.  for  Channel  11. 

i 

VII.  Conclusion 

30.  Wherefore,  the  premises  considered.  Telecasting,  Inc.  re¬ 
quests  the  Commission  (1)  to  dismiss  with  prejudice  the  application  of 
Pittsburgh  Radio:  (2)  to  return  the  WWSW  application  to  the  processing 
line;  and  (3)  to  set  aside  inconsistent  action  taken  by  the  Hearing  Exam¬ 
iner.  Oral  argument  is  requested  on  the  foregoing  matter^. 

Respectfully  submitted; 

TELECASTING,  INC.  j 

By  /s/  James  A.  McKenna,  Jr. 

/s/  Vernon  L.  Wilkinson 

McKenna  &  Wilkinson 
1735  DeSales  Street,  N.  W. 
Washington  6,  D.  C. 
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July  1,  1955 

(CERTIFICATE  OF  SERVICE) 


Its  Attorneys 
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!  FCC  55-816  21588 

In  re  Applications  of  ) 

WWSW,  INC.  )  Docket  No.  8730 

Pittsburgh,  Pennsylvania  )  File  No.  BPCT-254 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC.  )  Docket  No.  8840 
Pittsburgh,  Pennsylvania  )  File  No.  BPCT-345 

For  Construction  Permits  for  New  ) 

Television  Stations  (Channel  11)  ) 

MEMORANDUM  OPINION  AND  ORDER 
By  the  Commission:  Commissioner  Hyde  not  participating;  Commis¬ 
sioners  Webster  and  Mack  abstaining  from  voting. 

1.  The  Commission  has  under  consideration  (1)  the  matters  of  rec¬ 
ord  in  the  above- entitled  proceeding;  (2)  the  Initial  Decision  herein,  re¬ 
leased  July  1,  1955  by  Hearing  Examiner  Charles  J.  Frederick  (FCC  55D- 
49);  (3)  a  Motion  for  Immediate  Grant  of  the  Application  of  WWSW,  Inc. , 
jointly  filed  on  July  1,  1955  by  WWSW,  Inc.  and  Pittsburgh  Radio  Supply 
House,  Inc. ;  (4)  a  Petition  to  Dismiss  Pittsburgh  Radio's  Application,  to 
Return  WWSW’s  Application  to  the  Processing  line,  and  to  Set  Aside  In¬ 
consistent  Action  Taken  by  the  Hearing  Examiner,  filed  July  1,  1955  by 
Telecasting,  Inc;  (5)  a  Motion  to  Dismiss  the  preceding  petition,  filed 
July  5,  1955  by  WWSW,  Inc. ;  and  (6)  a  Statement,  filed  July  6,  1955  by 
the  Chief,  Broadcast  Bureau. 

2.  The  Hearing  Examiner's  Initial  Decision  herein  looks  toward  a 
grant  of  the  application  of  WWSW,  Inc.  and  a  simultaneous  dismissal  of 
the  application  of  Pittsburgh  Radio  Supply  House,  Inc.  The  statement 
herein  filed  by  the  Chief,  Broadcast  Bureau  is  to  the  effect  that  he  will 
file  no  exceptions  to  the  Initial  Decision. 

3.  The  motion  jointly  filed  by  the  applicants  herein  requests  an 
order  granting  the  application  of  WWSW,  Inc. ,  and  thus  making  immedi¬ 
ately  effective  the  Initial  Decision.  No  exceptions  to  the  said  Initial  Deci¬ 
sion  have  been  or  will  be  filed  by  any  party  to  this  proceeding,  and  no 
reason  appears  why  the  relief  requested  by  the  joint  movants  herein  should 
not  be  granted. 

4.  Telecasting,  Inc.  is  the  permittee  of  WENS  (Channel  16),  Pitts¬ 
burgh,  Pennsylvania.  In  its  petition  herein  filed,  petitioner  requests  the 


Commission  to  (1)  dismiss  with  prejudice  the  above- entitled  application 
of  Pittsburgh  Radio  Supply  House,  hie  ;  (2)  return  the  above- entitled  ap¬ 
plication  of  WWSW,  Inc,  to  the  Commission's  processing  line;  and  (3)  set 
aside  inconsistent  motions  taken  by  the  Hearing  Examiner.  Oral  argument 
is  requested  with  respect  to  these  matters. 

I 

5.  Petitioner  claims  standing  to  seek  the  foregoing  relief  in  this 
proceeding  as  a  "person  aggrieved"  within  the  meaning  of  Section  5(d)(2) 
of  the  Communications  Act  of  1934,  as  amended.  Section  5(d)  provides, 
in  pertinent  part,  as  follows  (underscoring  supplied): 

"(1)  Except  as  provided  in  section  409,  the  Commission  may,  when 


necessary  to  the  proper  functioning  of  the  Commission  and  Orderly  conduct 
of  its  business,  by  order  assign  or  refer  any  portion  of  its  work,  business, 
or  functions  to  an  individual  commissioner  or  commissioners  or  to  a 
board  composed  of  one  or  more  employees  of  the  Commission. . . . 

"(2)  Any  person  aggrieved  by  [  an]  order,  decision  oi[  report  [  of 
any  such  commissioner,  commissioners  or  board]  may  file  an  application 
for  review  by  the  Commission,  within  such  time  and  in  such  form  as  the 
Commission  shall  prescribe,  and  every  such  application  shall  be  passed 
upon  by  the  Commission. .  . " 

Section  409  provides,  in  pertinent  part,  as  follows  (underscoring  supplied): 

"(a)  hi  every  case  of  adjudication  (as  defined  in  the  Administrative 
Procedure  Act)  which  has  been  designated  for  a  hearing  by  the  Commis¬ 
sion,  tiie  hearing  shall  be  conducted  by  the  Commission  or  by  one  or  more 


examiners  provided  for  in  section  11  of  the  Administrative  ^Procedure  Act, 
designated  by  the  Commission. 

"(b)  The  officer  or  officers  conducting  a  hearing  to  which  subsection 
(a)  applies  shall  prepare  and  file  an  initial  decision,  except  where  the  hear 
ing  officer  becomes  unavailable  to  the  Commission  or  where  the  Commis¬ 
sion  finds  upon  the  record  that  due  and  timely  execution  of  its  functions 
imperatively  and  unavoidably  require  that  the  record  be  certified  to  the 
Commission  for  initial  or  final  decision.  In  all  such  cases  the  Commis- 
sion  shall  permit  the  filing  of  exceptions  to  such  initial  decision  by  any 


the 
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6.  Because  Section  5(d)(1)  specifically  excludes  a  "case  of  adjudi¬ 
cation.  . .  which  has  been  designated  for  hearing"  [  see  Section  409(a)] 
from  the  "work,  business,  or  functions"  which  the  Commission  can  "as¬ 
sign  or  refer",  and  because  Section  5(d)(2)  contemplates  only  the  review 
of  orders,  decisions  or  reports  prepared  pursuant  to  a  delegation  of  au¬ 
thority  under  5(d)(1),  the  review  provisions  of  5(d)(2)  have  no  application 
to  actions  by  examiners  assigned  under  409(a).  With  respect  to  the  right 
to  challenge  actions  by  examiners  assigned  under  409(a),  the  Communi¬ 
cations  Act  requires  only  that  the  Commission  "permit  the  filing  of  ex¬ 
ceptions"  to  initial  decisions  "by  any  party  to  the  proceeding".  Because 
petitioner  has  never  become  a  party  to  the  instant  proceeding,  it  has  no 
right,  under  the  Communications  Act,  to  seek  review  of  the  Initial  Deci¬ 
sion  herein. 

6444  7.  R  is  also  asserted  that,  "[independently  of  Section  5(d)(2), 

Telecasting,  Inc.  (with  an  application  tendered  for  Channel  11)  has  a  right 
to  insist  on  the  Commission  following  its  duly  published  rules  of  proce¬ 
dures.  "  1/  By  separate  Memorandum  Opinion  and  Order  issued  this 
same  day  (FCC  55-788),  however,  the  Commission  has  denied  petitioner 
the  right  to  file  an  application  for  Channel  11  in  Pittsburgh.  Moreover, 
whatever  right  petitioner  might  have  had  to  present  its  interpretation  of 
the  Commission's  Rules  in  the  proceeding  involving  its  own  tendered  ap¬ 
plication,  for  reasons  set  forth  in  the  preceding  paragraph  it  has  none  in 
this  proceeding.  A  person  not  a  "party  to  the  proceeding"  within  the 
meaning  of  Section  409(b),  supra,  has  no  right  to  clothe  itself  with  amicus 
curiae  status  at  this  stage  of  an  adjudicatory  proceeding.  If  the  petitioner 
has  any  claim  to  status  to  be  heard  in  connection  with  the  instant  proceed¬ 
ing,  such  right  can  only  be  asserted  after  the  Commission  itself  has  acted 
with  respect  to  the  said  proceeding. 

8.  In  any  event,  the  principal  matters  asserted  in  support  of  the 
relief  here  requested  (see  paragraph  4)  were  before  us  in  the  proceeding 

1/  On  June  27,  1955  the  petitioner  herein  tendered  for  filing  an  appli¬ 
cation  requesting  modification  of  its  outstanding  construction  per¬ 
mit  (BMPCT-1783)  to  specify  Channel  11  in  lieu  of  Channel  16. 
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with  respect  to  petitioner's  tendered  application  for  Channel  11.  These 
matters  were  considered  in  our  Memorandum  Opinion  and  Order  of  this 
same  date,  supra,  and  were  found  to  be  wanting  in  merit.  In  view  thereof, 
no  discussion  with  respect  to  the  said  matters  is  necessary  jhere. 

9.  Aside  from  the  fact  that  petitioner  has  no  standing  to  request  it, 
no  purpose  would  be  served  by  allowing  oral  argument  herein. 

10.  In  view  of  the  foregoing,  IT  IS  ORDERED,  This  20th  day  of 
July,  1955,  (a)  that  WWSW,  Inc.'s  motion  to  dismiss  of  July  5,  1955,  in¬ 
sofar  as  it  requests  dismissal  of  Telecasting,  Inc.'s  petition  of  July  1, 
1955,  IS  GRANTED;  (b)  that  Telecasting,  Inc.  's  petition  of  July  1,  1955 

IS  DISMISSED;  (c)  that  the  joint  motion  for  immediate  grant 'of  July  1,  1955, 
insofar  as  it  requests  that  the  Initial  Decision  herein  be  made  immediately 
effective,  IS  GRANTED;  (d)  that,  pursuant  to  Section  1. 853(d)  of  the  Com¬ 
mission's  Rules,  the  Initial  Decision  herein,  released  July  1,  1955,  IS 
MADE  EFFECTIVE  IMMEDIATELY ;  (e)  that  the  above- entitled  application 

i 

of  Pittsburgh  Radio  Supply  House,  Inc. ,  IS  DISMISSED;  andj(f)  that,  si¬ 
multaneously  with  the  dismissal  of  the  above- entitled  application  of  Pitts - 

I  _ 

burgh  Radio  Supply  House,  Inc. ,  the  above- entitled  application  of  WWSW, 
Inc.  IS  GRANTED,  ! 

6445  (i)  subject  to  the  condition  that  the  antenna  installation  herein  au¬ 

thorized  be  marked,  painted  and  lighted  in  accordance  with  the  require¬ 
ments  of  Part  17  of  the  Commission's  Rules. 

(ii)  without  prejudice  to  any  action  the  Commission  may  take  with 

I 

respect  to  any  future  application  to  effectuate  the  terms  and  purposes  of 

I 

a  certain  contract  entered  into  on  June  2,  1955  by  the  above-named  appli¬ 
cants  and  others,  and  admitted  into  evidence  in  this  proceeding  as  WWSW, 
Inc.  Rebuttal  Exhibit  11,  as  amended. 

FEDERAL  COMMUNICATIONS 

COMMISSION 

i 

l 

[  Seal]  /s/  Mary  Jane  Morris 

Released:  July  22,  1955  Secretary 

Signed  by  Above 
Mailed  By 
July  22,  1955 
Mail  &  Files 


5935 

In  re  Applications  of 

WESTINGHOUSE  BROADCASTING  COMPANY, 
INC. 

Pittsburgh,  Pennsylvania 

WWSW,  INC.  I 

Pittsburgh,  Pennsylvania 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC. 
Pittsburgh,  Pennsylvania 

For  Construction  Permits  for  New 
Television  Stations 


FCC  54M-618 

) 

)  Docket  No.  8694 
)  File  No.  BPCT-221 
) 

)  Docket  No  8730 
)  File  No.  BPCT-254 

)  Docket  No.  8840 
)  File  No.  BPCT-345 

) 

) 


ORDER  CONTINUING  HEARING  CONFERENCE 


Pittsburgh  Radio  Supply  House,  Inc. ,  having  made  a  written  request 
to  the  Commission  for  a  continuance  of  the  hearing  conference  in  the  above- 
entitled  matter  from  May  7,  1954  to  May  13,  1954;  and 

IT  APPEARING,  That  the  continuance  is  necessitated  by  circum¬ 
stances  beyond  the  control  of  Pittsburgh  Radio  Supply  House,  Inc. ;  and 
IT  FURTHER  APPEARING,  That  counsel  for  all  parties  including 
the  Broadcast  Bureau  have  consulted  with  counsel  for  Pittsburgh  Radio 
Supply  House,  Inc. ,  and  have  agreed  to  such  continuance; 

rr  IS  ACCORDINGLY  ORDERED,  This  6th  day  of  May,  1954,  that 
hearing  conference  pursuant  to  Section  1.841  of  the  Commission's  Rules 
in  the  above-entitled  matter  BE  AND  IT  HEREBY  IS  continued  from  May 
7,  1954  to  May  13,  1954,  at  10:00  A.  M. ,  DST,  in  the  Commission's 
offices  in  Washington,  D.  C. 

FEDERAL  COMMUNICATIONS  COMMISSION,  Charles  J.  Frederick, 
Hearing  Examiner. 

/s/  Mary  Jane  Morris 
Secretary 

Signed  by  Above 
Mailed  By 
May  7,  1954 
Mail  &  Files 


[Seal] 
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6836  FCC  55-788  214^7 

In  re  Application  of  ) 

TELECASTING,  INC.  ) 

Pittsburgh,  Pennsylvania  (WENS)  ) 

For  Modification  of  Construction  Permit  ) 

MEMORANDUM  OPINION  AND  ORDER 

By  the  Commission:  Commissioner  Hyde  not  participating;  | 

Commissioner  Mack  abstaining  from  Noting. 

1.  The  Commission  has  before  it  an  application  tendered  for  filing 
on  June  27,  1955,  by  Telecasting,  lhc. ,  permittee  of  television  broadcast 
station  WENS,  Channel  16,  Pittsburgh,  Pennsylvania,  requesting  modi¬ 
fication  of  its  outstanding  construction  permit  (BMPCT-1783)  to  specify 

I 

Channel  11  in  lieu  of  Channel  16  in  Pittsburgh  and  to  make  certain  equip¬ 
ment  changes,  and  a  petition  filed  on  July  1,  1955,  by  Telecasting,  Me. 
requesting  a  waiver  of  Section  1.387(b)(3)  of  the  Rules.  The  application 

I 

was  accompanied  by  a  letter  of  transmittal  in  which  it  is  stated,  in  sub¬ 
stance,  that  because  of  the  ’’anti-straddling”  rule  in  force  atj  the  time  the 
applications  for  Channel  11  in  Pittsburgh  were  designated  for  comparative 
hearing.  Telecasting,  Inc.,  could  not  have  applied  for  Channel  11  and  con¬ 
tinue  to  render  a  television  service  on  Channel  16;  that  since  that  date  it 
has  "become  clear"  that  UHF  television  cannot  survive  in  Pittsburgh  as 
new  VHE  channels  go  on  the  air;  that  inasmuch  as  the  Westinghouse  appli¬ 
cation  for  Channel  11  has  been  dismissed,  the  remaining  two  applicants 

.i 

have  agreed  to  merge,  and  one  of  those,  Pittsburgh  Radio  Supply  House, 

I 

Me. ,  has  decided  not  to  prosecute  its  application  further,  the  remaining 
application,  that  of  WWSW,  Me. ,  should  be  returned  to  the  processing 
line,  pursuant  to  Sections  1.365(b)  and  1.373(g)  of  the  Rules  for  re¬ 
examination  by  the  Commission  in  the  light  of  such  changes;  and  that  that 
application  thereby  loses  the  "umbrella  protection"  afforded  by  Section 
1  387(b)(3),  and  other  applications  may  be  filed  for  Channel;  11.  Telecast¬ 
ing,  Me.  adds  that  if  the  Commission  takes  a  contrary  view  to  that  ex- 
pressed  above,  it  requests  a  waiver  of  Section  1.387(b)(3)  op  the  grounds 
that,  realistically,  none  of  the  three  applications  Mchided  in  the  original 
hearing  order  is  now  before  the  Commission;  that  the  application  of 


»• 
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WWSW,  foe.  is  a  well-qualified  local  applicant;  and  that  "public  interest 
dictates  that  the  Commission  grant  valuable  television  facilities  to  the 
best  qualified  application,  not  to  'set-ups’  concocted  by  private  parties 
at  a  time  when  they  believed  that  they  were  immune  from  competition.  " 

6837  2.  The  petition  filed  on  July  1,  1955  by  Telecasting,  foe.  is  entitled 

"Request  For  Waiver  Of  Rule  1. 387(b)(3)",  and  requests  the  following: 

"1.  That  if  the  Commission  for  any  reasons  declines  to  follow  the 
express  requirements  of  Rules  1.364,  1.365(b)  and  1.373(g)  and  return 
the  WWSW  application  to  the  processing  line,  it  waive  the  provisions  of 
Rule  1.387(b)(3). 

"2.  That  the  tendered  application  of  Telecasting,  foe.  for  Channel 
11  be  assigned  a  file  number. 

"3.  That  after  appropriate  McFarland  letters  the  WWSW  and  Tele¬ 
casting  applications  be  designated  for  comparative  hearing  on  issues 
'then  obtaining'  in  accordance  with  the  requirements  of  Section  309(b)  and 
the  Ashbacker  decision. 

"4.  That  Telecasting,  in  any  event,  be  accorded  a  hearing  before 
any  final  action  is  taken  on  the  WWSW  application  on  the  factual  questions 
whether  the  WWSW  amendments  are  major  in  character  so  as,  in  effect, 
to  amount  to  a  new  application,  and  whether  'good  cause'  exists  for  a 
waiver  of  Rule  1  387(b)(3). 

"Oral  argument  is  requested  on  the  foregoing  matters. " 

In  support  of  the  above  requests,  Telecasting,  foe.  repeats  the  arguments 
made  in  its  letter  of  transmittal  and  argues  additionally  that  in  the  light 
of  its  waiver  request  and  court  adjudications  in  Storer  Broadcasting  Com¬ 
pany  v  United  States, City  of  New  York  Municipal  Broadcasting  System 
v.  F.  C  C.  and  Broadcast  House  v.  F.  C.C. ,  ^  Telecasting,  focTis 
entitled  at  least  to  a  threshold  hearing  as  requested  in  item  (4)  quoted 
above.  The  applicant  also  states  that  in  a  concurrently  filed  pleading  in 
the  hearing  proceedings  it  is  contending  that  Pittsburgh  Radio  Supply  House, 

T7  F  &T  11  Pike  6  Fischer  RR  2053. 

V  F.  2d _ ,  12  Pike  &  Fischer  RR  2003. 

7/  U.  S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  Case 
fto.  12211. 
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lhc.  is  endeavoring  to  prosecute  two  applications  at  one  and  the  same 
time  in  violation  of  Section  1.364  of  the  Commission's  Rules. 

6838  3.  A  review  of  the  Commission's  records  indicates  that  the  three 

then  pending  applications  for  Channel  11  in  Pittsburgh  were  duly  proces¬ 
sed  and  on  March  31,  1954  were  designated  for  hearing  to  Commence 
April  30,  1954,  and  that  the  hearing,  did,  in  fact,  commence  on  that  date. 
The  application  of  WWSW,  Inc.  was  originally  filed  on  December  24,  1947; 

i 

the  application  of  Pittsburgh  Radio  Supply  House,  Inc.  on  February  25, 

1945;  and  the  application  of  Westinghouse  on  November  21,  |1947.  These 
applications  were  subsequently  amended  in  compliance  with j the  Commis¬ 
sion's  Rules  adopted  in  April,  1952.  At  the  time  these  applications  were 

I 

designated  for  hearing,  Section  1.387(b)(3)  of  the  Commission  Rules  read, 
in  part,  as  follows: 

"The  Commission  will  on  its  own  motion  name  as  parties  to  the 
hearing: 

****** 

"(3)  Any  person  who,  prior  to  the  time  the  application  in  question 
was  designated  for  hearing,  had  filed  with  the  Commission  a  mutually  ex¬ 
clusive  application.  Any  application  that  is  mutually  exclusive  with  an¬ 
other  application  or  applications  already  designated  for  hearing  will  be 
consolidated  for  hearing  with  such  other  application  or  applications  only 
if  the  application  in  question  is  filed  at  least  30  days  before  pie  date  on 
which  the  hearing  on  the  prior  application  or  applications  is  scheduled. 

If  the  scheduled  date  is  changed,  the  date  last  set  shall  govern  in  deter¬ 
mining  the  timeliness  of  an  application  for  purposes  of  this  paragraph.  If 
the  application  is  filed  after  the  30-day  period,  it  will  be  dismissed  with¬ 
out  prejudice  and  will  be  eligible  for  refiling  only  after  a  decision  is  ren¬ 
dered  by  the  Commission  with  respect  to  the  application  or  Applications 

i 

designated  for  hearing  or  after  such  applications  are  dismissed  or  removed 
from  hearing. " 

Thus,  in  order  for  an  application  to  be  considered  mutually  exclusive  with 

i 

the  three  applications  for  Channel  11  in  Pittsburgh,  it  was  necessary  that 
such  application  be  acceptable  for  filing  and  actually  tendered  not  later 
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than  March  31,  1954..  The  Commission's  records  indicate,  and  Tele¬ 
casting,  Inc.  freely  admits,  that  it  did  not  tender  or  have  an  application 
on  file  with  the  Commission  on  that  date.  The  scheduled  hearing  on  the 
three  applications  on  file  for  Channel  11  commenced  on  April  30,  1954 
and  proceeded  until  the  record  was  closed  on  March  21,  1955.  Proposed 
findings  were  submitted  by  the  parties  remaining  in  hearing,  Westinghouse's 
6839  application  having  been  dismissed  at  its  request  on  December  15, 

1954.  On  June  13,  1955,  WWSW,  Inc.  and  Pittsburgh  Radio  Supply  House 
filed  an  agreement  whereby  Pittsburgh  Radio  Supply  House  agreed  not  to 
prosecute  its  application  and  was  given  an  option  until  June  2,  1958  to 
acquire  a  50%  interest  in  WWSW,  Inc.  However,  Pittsburgh  Radio  Supply 
House  must  first  dispose  of  radio  stations  WJAS  and  WJAS-FM  in  Pitts¬ 
burgh,  and  WWSW,  Inc.  must  transfer  its  aural  properties  to  another 
company  to  be  owned  by  its  parent  company,  P.  G.  Publishing  Company. 
Both  of  these  transactions  are  subject  to  prior  Commission  approval.  On 
July  1,  1955,  the  Hearing  Examiner  issued  an  Initial  Decision  simultan¬ 
eously  granting  the  application  of  WWSW,  Ihc.  and  dismissing  the  appli¬ 
cation  of  Pittsburgh  Radio  Supply  House.  The  Initial  Decision  further 
provided  that  the  grant  to  WWSW,  Inc.  was  without  prejudice  to  any  action 
the  Commission  may  take  with  respect  to  any  future  applications  to  effec¬ 
tuate  the  agreement  filed  on  June  13,  1955. 

4.  Telecasting,  Ihc.  contends  that  the  "umbrella  protection"  of 
Section  1. 387(b)(3)  should  not  apply  in  this  situation;  that  the  remaining 

"merged"  application  of  WWSW,  Inc.  should  be  returned  to  the  processing 

4/  5/ 

line  pursuant  to  Section  1. 365(b)  -  and  1.373(g)-  of  the  Rules;  that  the 

4/  Section  1.365(b)  provides  as  follows:  "When  leave  to  amend  has 
been  granted  after  an  application  has  been  designated  for  hearing, 
the  application  will  not  be  removed  from  the  hearing  docket  unless  the 
Motions  Commissioner  shall  determine  that  the  proposed  amendment  sub¬ 
stantially  affects  the  issues  upon  which  the  application  has  been  designated 
for  hearing  and  orders  that  the  application  shall  be  removed  from  the 
hearing  docket.  An  amended  application  which  has  been  removed  from 
the  hearing  docket  will  be  reexamined  by  the  Commission  and  when  neces¬ 
sary  will  be  redesignated  for  hearing  at  a  subsequent  time. " 

5/  Section  1.373(g)  provides  as  follows:  "Frequently,  when  two  cases 
are  designated  for  hearing  because  they  are  mutually  exclusive,  one 

(cont'd.  on  page  73) 


application  of  Telecasting,  Inc.  should  be  given  comparative!  considera¬ 
tion  with  the  WWSW  application;  and  that  Commission  decisions  to  the 
contrary  are  not  applicable  here  because  they  were  evolved  in  ’’emergency" 
situations,  and  an  emergency  no  longer  prevails. 

6840  5.  It  is  clear  that  the  present  application  of  Telecasting,  Inc.  can¬ 

not  be  accepted  and  granted  a  comparative  hearing  with  the  cither  applica¬ 
tions  for  Channel  11.  Under  Section  1.387(b)(3)  of  our  Rules  and  Regula¬ 
tions  as  it  read  at  the  time  of  the  commencement  of  the  heading  for  Chan¬ 
nel  11,  an  application  by  Telecasting,  Inc. ,  or  any  other  person,  had  to 
be  filed  at  least  30  days  before  the  commencement  of  the  hearing  in  order 

I 

I 

to  be  granted  comparative  consideration.  An  application  filed  after  the 
hearing  record  was  closed  and  subsequent  to  filing  of  proposed  findings 
by  the  parties  is  clearly  late  under  Section  1. 387(b)(3)  as  it  then  read  and 
as  it  reads  now  Telecasting,  Inc.  contends  that,  under  the  circum- 
stances  of  this  case,  the  application  of  WWSW,  Inc.  should  be  returned 
to  the  processing  line  thus  depriving  it  of  the  "umbrealla"  of  Section 

1.387(b)(3).  Sections  1.365(b)  and  1.373(b),  cited  by  the  applicant,  are 

1 

clearly  not  applicable,  since  the  latter  rule  applies  specifically  to  stand¬ 
ard  broadcast  applications  and  the  former  rule  is  applicable  to  applications 
in  hearing  status  that  have  been  amended.  There  has  been  no  amendment 

_  c/ 

of  the- WWSW  application.  ~  The  applicant  also  contends  that  the  policy 
Footnote  5  cont’d.  from  page  72: 

...  of  the  applicants  amends  and  removes  the  conflict.  Where  this  occurs 
the  appropriate  procedure  is  to  petition  for  leave  to  amend  and  remove 
from  the  hearing  docket.  Such  motions  will  be  considered  promptly  and 
if  it  appears  that  the  conflict  which  causes  the  case  originally  to  be  set 
for  hearing  has  been  removed  and  there  is  no  other  obvious  conflict,  the 
two  cases  will  be  removed  from  the  hearing  docket  and  placed  back  in 
their  proper  position  (as  determined  by  the  file  numbers)  in  the  processing 
line.  Petitions  for  amendment,  removal  from  the  hearing  docket,  and 
grant  will  not  be  entertained  insofar  as  they  request  a  grant.  The  Exam- 
inter,  or  Motions  Commissioner  if  an  Examiner  has  not  yet  been  desig¬ 
nated,  in  acting  on  such  petitions,  will  dismiss  the  requester  a  grant. 

In  such  a  case  the  matter  will  simply  be  put  back  in  its  proper  place  inline." 
6/  Moreover,  even  is  the  WWSW  application  had  been  amended  to  show 

the  terms  of  the  executory  option  agreement,  it  is  clear  that  it  would 
not  have  been  necessary  to  remove  the  application  from  hearing  status 
under  Section  1. 365(b).  Head  of  the  Lakes  Broadcasting  Company,  9  Pike 
&  Fischer  RR  801;  KWK,  Inc. ,  l6  Pike  &  Fischer  RR  489. 
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established  by  a  series  of  Commission  decisions  holding  that  an  applica¬ 
tion  is  not  required  to  be  returned  to  the  processing  line  when  the  only 
mutually  exclusive  application  is  dismissed  does  not  apply  in  this  case. 

The  Commission  policy  established  by  this  series  of  cases  was  evolved 
not  only  as  an  "emergency”  procedure  as  claimed  by  the  applicant,  but 
also  because  a  change  in  the  processing  procedure  of  the  Commission 
whereby  a  determination  of  the  applicant's  legal,  financial,  and  technical 
qualifications  is  made  prior  to  designation  for  hearing,  obviates  the 
necessity  for  returning  an  application  to  the  processing  line  in  the  event 
the  mutually  exclusive  application  is  dismissed.  In  such  circumstances, 
the  Commission  has  consistently  held  that  where  the  remaining  application 
has  been  on  file  for  a  substantial  period,  during  which  other  competing 
applications  could  have  been  filed,  the  "umbrella"  protection  of  Section 
1.387(b)(3)  should  apply  and  the  application  retained  in  hearing  status. 
"Woodruff,  Inc.,  9  Pike  &  Fischer  RR  385;  Head  of  the  Lakes  Broadcasting 
Company,  9  Pike  &  Fischer  RR  801;  KWK,  Inc. ,  10  Pike  &  Fischer  RR 
489;  Wisconsin  Broadcasting  System,  Inc. ,  10  Pike  &  Fischer  RR  1253. 

6.  As  noted  above,  the  applications  for  Channel  11  have  been  in 
hearing  since  April  30,  1954,  and  there  was  no  basis  for  not  proceeding 
in  the  usual  course  with  the  comparative  hearing  to  which  the  applicant 
was  not  a  party.  Section  1. 387(b)(3)  of  our  Rules,  which  was  adopted 
pursuant  to  a  suggestion  of  the  Supreme  Court  in  Ashbacker  Radio  Corp. 
v.  Federal  Communications  Commission,  326  U.  S.  327,  fulfills  the  very 
important  function  of  providing  for  the  proper  dispatch  of  the  Commission^ 
business  by  preventing  comparative  hearings  from  being  disrupted  by  the 
insertion  of  applications  filed  during  the  course  of  the  hearing,  hi  re 
Storer  Broadcasting  Company,  12  Pike  &  Fischer  RR  408.  In  view  of  the 
rights  of  the  other  parties  concerned,  and  because  of  the  disruption  of 
orderly  Commission  procedure  which  would  come  from  a  grant  of  the 
request  for  waiver  here,  we  are  constrained  to  hold  that  such  request 
must  be  denied. 

6841  7.  We  do  not  agree  with  the  contention  made  by  the  applicant  that 

the  Storer,  WNYC  and  Broadcast  House  cases,  supra,  cited  by  it  require 


the  Commission  to  accord  the  applicant  a  hearing,  under  Section  309(b) 

of  the  Communications  Act  on  the  "threshold  question"  of  waiver  of  Sec- 

| 

tion  1. 387(b)(3)  of  the  Rules.  Since  the  facts  in  the  Broadcast  House  case 

were  different  and  there  was  no  opinion  issued  by  the  Court  in  that  case, 

it  cannot  be  used  by  the  applicant  in  support  of  its  contention.  The  WNYC 

case  relied  wholly  upon  the  Storer  decision,  in  which  the  Court  made  it 

very  clear  that  there  were  exceptions  to  the  requirement  of  {Section  309(b) 

of  the  Act  for  a  hearing,  and  enumerated  three  such  exceptions.  Although 

it  is  not  at  all  clear  from  the  Storer  decision  what  the  Courts  position 

would  be  with  respect  to  a  purely  procedural  rule  such  as  is  involved 

here,  it  is  clear  that  the  Court  did  not  have  the  matter  of  a  procedural 

rule  directly  before  it  in  that  case.  We  are  firmly  convinced,  however, 

that  procedural  rules  are  necessary  if  the  Commission  is  to  maintain  its 

orderly  procedures  and  provide  for  the  proper  dispatch  of  business.  It 

should  be  noted,  further,  that  we  have  petitioned  the  Supreme  Court  for 

a  writ  of  certiorari  to  review  the  judgment  of  the  Court  of  Appeals  in  the 

Storer  case  on  the  ground  that  the  decision  is  contrary  to  established 
■  1 "  “ 

precedent.  This  petition  is  currently  pending  before  the  Supreme  Court. 

8.  In  view  of  the  foregoing,  IT  IS  ORDERED,  That  the  request  of 

Telecasting,  Inc.  for  waiver  of  Section  1. 387(b)(3)  of  the  Cojmmissian's 

Rules  and  for  oral  argument  is  denied,  and  the  above-entitled  application 

IS  DISMISSED.  | 

FEDERAL  COMMUNICATIONS 

COMMISSION 

Mary  Jane  Morris 
Secretary 


Adopted:  July  20,  1955 
Released:  July  25,  1955 
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[Received  Aug.  23,  1955  FCC  Mail  &  Files] 

In  re  Applications  of  ) 

WWSW,  INC.  )  Docket  No.  8730 

Pittsburgh,  Pennsylvania  )  File  No.  BPCT-254 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC.  )  Docket  No.  8840 
Pittsburgh,  Pennsylvania  )  File  No.  BPCT-345 

For  Construction  Permits  for  New  Television  ) 

Stations  (Channel  11)  ) 

PETITION  PROTESTING  GRANT 

AND  FOR  RECONSIDERATION  OR  REHEARING 

I.  Preliminary  Statement 

1.  Telecasting,  Inc. ,  permittee  of  television  station  WENS,  Pitts¬ 
burgh,  Pennsylvania  (currently  operating  on  UHF  Channel  16)  and  an  ap¬ 
plicant  for  modification  of  construction  permit  requesting  Channel  11  in 
lieu  of  Channel  16,  pursuant  to  the  provisions  of  Sections  309(c)  and  405 
of  the  Communications  Act  of  1934,  as  amended,  hereby  (a)  protests  the 
order  of  the  Commission,  released  July  22,  1955,  granting  Channel  11 
to  WWSW,  Inc. ,  (b)  requests  reconsideration  or  rehearing  of  said  action; 
and  (c)  requests  the  Commission,  pursuant  to  the  aforementioned  provi¬ 
sions  of  law  — 

(1)  To  set  aside  said  grant  and  designate  the  WWSW  applica¬ 
tion  for  hearing  upon  the  grounds  set  forth  herein,  making  Telecasting, 
Inc. ,  a  party  thereto;  or 

(2)  To  designate  said  application  for  hearing  upon  the  issues 
set  forth  herein,  together  with  such  further  specific  issues  as  may  be 
prescribed  by  the  Commission,  and,  pending  such  hearing  and  decision 
thereon,  postpone  the  effective  date  of  the  Commission's  action  granting 
said  application  to  the  effective  date  of  the  Commission's  decision  after 
hearing;  and 

(3)  To  enter,  pending  Commission  action  on  this  petition,  a 
preliminary  order  temporarily  staying  the  effective  date  of  said  grant  and 
maintaining  the  status  quo  until  the  date  of  the  Commission  action  on  this 
petition. 
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6843 


2.  In  the  summer  of  1952,  in  reliance  upon  the  Commission's  deter* 
mination  in  its  Sixth  Report  and  Order  (establishing  a  table  of  television 
allocations)  that  UHF  would  become  "an  integral  part  of  a  single  nation* 
wide  television  service".  Telecasting  filed  for  UHF  Channel  16  in  Pitts¬ 
burgh.  Telecasting's  application  was  granted  in  December  |l952  and  the 
station  (WENS)  went  on  the  air  in  August  1953  with  power  in  excess  of 
200, 000  watts  and  an  antenna  870  feet  above  average  terrain.  Capital 
investments  have  exceeded  $700, 000.  Notwithstanding  its  experienced 

staff  and  first  rate  equipment,  the  station  has  suffered  losses  in  excess 

l 

of  $400, 000  during  the  past  two  years  attempting  to  make  UHF  work  in 
the  Pittsburgh  area. 

3.  By  order  adopted  March  31,  1954  (19  Fed.  Reg.  2037)  the  Com¬ 
mission  designated  for  comparative  hearing  the  three  mutually  exclusive 
applications  of  Westinghouse  Radio  Stations,  Inc.  (Docket  No.  8694), 
WWSW,  Inc.  (Docket  No.  8730)^/  and  Pittsburgh  Radio  Supply  House,  Inc. 
(Docket  No.  8840)  then  pending  for  Channel  11  in  Pittsburgh,  Pennsylvania. 
In  that  order  the  Commission  found  each  of  the  applicants  (is  then  consti¬ 
tuted)  "legally,  financially  and  technically  qualified".  By  restricting  the 
hearing  to  the  standard  comparative  issue  (i.  e, ,  which  applicant  was  best 
qualified  program- wise,  experience- wis e,  etc.),  the  Commission  infer- 
entially  found  that  any  one  of  the  three  applicants  by  itself  could  be  granted, 
provided  no  new  facts  subsequently  came  to  light  and  no  substantial  changes 


thereafter  occurred. 


4.  The  taking  of  oral  testimony  pursuant  to  the  Commission's 
March  31,  1954  order  was  begun  September  15,  1954.  In  the  ensuing 
months  a  voluminous  hearing  record  was  compiled  regarding  the  qualifica¬ 
tions  and  proposals  of  each  of  the  three  applicants.  However,  in  December 


1/  At  that  date,  WWSW,  Inc.  (licensee  of  Station  WWSW,  Pittsburgh, 
Pennsylvania)  was  a  100%  subsidiary  of  P  G  Publishing  Company, 
which  owns  and  publishes  the  Pittsburgh  Gazette,  Pittsburgh's  only  morn¬ 
ing  newspaper.  P  G  Publishing  Company  is,  in  turn,  a  100%  subsidiary 
of  The  Toledo  Blade  Company,  which  owns  and  publishes  the  Toledo  (Ohio) 
Blade. 
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6844  1954 ,  Westinghouse,  having  entered  into  a  contract  to  purchase 

the  existing  VHF  station  in  Pittsburgh  (Channel  2)  for  $9, 750, 000,  peti¬ 
tioned  for  leave  to  dismiss  its  application.  That  petition  was  granted 
December  15,  1954.  Further  comparative  hearings  were  held  on  the  two 
remaining  applications.  The  record  was  closed  on  January  24,  1955. 
Lengthy  proposed  comparative  findings  were  filed  by  WWSW  and  Pitts¬ 
burgh  Radio  in  March  1955. 

5.  Prior  to  the  release  of  an  Initial  Decision  on  the  comparative 
record  thus  made,  the  two  remaining  applicants  entered  into  a  merger 
agreement  on  June  2,  1955.  That  agreement  contained  the  following  sig¬ 
nificant  provisions: 

Pittsburgh  Radio  expressly  agreed  to  ’’withdraw  and  dismiss 
its  application  for  a  radiotelevision  permit  or  license  presently  pending 
before  the  FCC,  Docket  8840.  Thereupon,  WWSW,  with  all  due  diligence, 
shall  prosecute  its  application  for  a  radiotelevision  permit  or  license 
presently  pending  before  the  FCC,  Docket  8730"  (Section  4.01).  By  the 
terms  of  the  contract  steps  are  to  be  taken  immediately  to  assign  the 
license,  assets,  and  liabilities  of  radio  station  WWSW  to  a  new  corpora¬ 
tion  wholly-owned  by  the  present  parent  company  (P  G  Publishing  Com¬ 
pany)  (Section  3. 01). Within  ten  days  after  June  2,  1955  the  corporate 

charter  of  WWSW,  Inc. ,  by  corporate  proceedings  satisfactory  to  the 

2/ 

majority  (55%)  stockholders  of  Pittsburgh  Radio,—'  is  to  be  amended  (a) 


1/  An  application  to  assign  Station  WWSW  from  WWSW,  Inc.  to  WWSW 
Radio,  Inc.  was  granted  by  the  Broadcast  Bureau  under  delegated 
authority  on  July  13,  1955  (Public  Notice  21968).  That  consummation 
date  is  referred  to  in  the  June  2,  1955  agreement  as  "the  first  effective 
date"  (Section  1. 01). 

2/  It  is  not  without  significance  that  the  three  majority  (55%)  stock¬ 
holders  of  Pittsburgh  Radio  owned  only  45%  of  the  stock  of  that 
corporation  at  the  time  the  application  was  originally  examined  by  the 
Commission  on  March  31,  1954 v  They  acquired  the  additional  10%  on 
May  24,  1955  by  purchasing  Mary  K.  Klein's  10  shares.  No  prior  con¬ 
sent  was  requested  of  the  Commission  notwithstanding  the  fact  that  the 
June  2,  1955  agreement  shows  that  these  three  individuals  are  acting  "in 
privity".  See  Section  310(b)  of  the  Communications  Act. 
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6845  so  as  to  provide  for  2500  shares  of  Class  A  capital  stock  and  2500 
Class  B  capital  stock,  each  of  the  par  value  of  $100  per  share,  with  equal 
voting  and  dividend  rights;  (b)  so  as  to  preclude  any  subsequent  changes 
in  the  corporate  structure,  mergers  or  sales  of  the  corporate  assets 
without  the  approval  of  75%  of  the  outstanding  stock  of  eachj  class;  and  (c) 
so  as  to  preclude  other  corporate  action  by  less  than  a  majority  of  each 
class  (Section  2.01  and  Exhibit  A  to  Merger  Agreement  of  «|une  2,  1955). 
Within  this  same  10-day  period  WWSW  is  to  issue  corporate  notes,  matur¬ 
ing  September  1,  1962,  in  the  aggregate  amount  of  $500, 000,  in  form  and 
substance  satisfactory  to  Pittsburgh  Radio's  majority  stockholders  (Sec¬ 
tion  2. 01(b) ).  Within  10  days  after  the  amendment  of  the  corporate 
charter  (Section  2. 03),  WWSW  is  to  deposit  with  an  escrow  agent  the  sum 

of  $900, 000  (representing  the  face  amount  of  the  notes  and  the  par  value 

2  /  3/ 

of  1500  shares  of  Class  A  -  and  2500  shares  of  Class  B  stock).—  Within 

10  days  after  notice  of  this  deposit  the  majority  stockholders  of  Pittsburgh 
Radio  are  to  deposit  $500, 000  with  the  escrow  agent  ($250, 600  for  the 
Class  B  stock  and  $250, 000  for  50%  of  the  notes)  (Section  5. 02).  The 
Class  B  stock  and  $250, 000  in  notes  (already  endorsed  in  blank  by  P  G 
Publishing  Company)  are  to  be  held  by  the  escrow  agent,  to  be  turned 
over  to  the  majority  stockholders  of  Pittsburgh  Radio  after  they  have  dis¬ 
posed  of  their  interests  in  Stations  WJAS  and  WJAS-FM  (on  ior  before  June 

4/  1 

2,  1958).—  Any  dividends  and  interest  payments  in  the  interim  are  like- 


1/  By  letter  dated  June  24,  1955  and  an  Ownership  Report  (FCC  Form 
323)  filed  July  7,  1955,  WWSW,  Inc.  advised  the  Commission  that 
these  steps  have  been  taken. 

i _ 

2/  P  G  Publishing  Company's  existing  stock  interests  in  WWSW,  Inc. 

(common  and  preferred)  are  to  be  converted  into  1000  shares  of 
Class  A  common.  An  ownership  report  (FCC  Form  323)  filed  July  7, 

1955  discloses  that  this  has  been  done. 

3/  By  letter  dated  June  24,  1955  and  an  Ownership  Report  (FCC  Form 
323)  filed  July  7,  1955,  WWSW,  Inc.  advised  the  Commission  that 
these  steps  have  been  taken. 

4/  The  date  when  the  Class  B  stock  is  formally  delivered  to  Pittsburgh 
Radio  stockholders  is  referred  to  in  the  June  2,  1955  agreement  as 
"the  second  effective  date"  (Section  1. 01). 
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6846  wise  to  be  held  in  escrow  for  the  benefit  of  the  Pittsburgh  Radio 
stockholders  (Section  2. 04). 

After  "spinning  off"  Station  WWSW  and  after  the  foregoing  moneys 
are  placed  in  escrow,  P  G  Publishing  Company  agrees  to  increase  the 
board  of  directors  of  WWSW  from  five  to  seven,  to  cause  four  vacancies 
to  be  created,  and  to  elect  three  nominees  of  Pittsburgh  Radio  as  interim 
directors  (Messrs.  Barnes,  Irvin  and  Crone).  P  GTs  three  directors  and 
Pittsburgh  Radio’s  three  nominee-directors  would  then  elect  a  seventh 
(Section  6. 03).  Until  the  formal  transfer  of  the  Class  B  stock  to  the  Pitts¬ 
burgh  Radio  stockholders,  P  G  agrees  to  continue  to  elect  the  foregoing 
nominees  or  their  designees  (Section  6. 03).  During  this  interim  period 
WWSW,  Inc.  shall  engage  in  no  business  other  than  television  broadcast¬ 
ing  (Section  3.04),  its  records  shall  be  made  available  to  Pittsburgh  Radio 
stockholders  (Section  3.05),  and  the  call  letters  WWSW- TV  shall  not  be 
used  without  the  latter’s  consent  (Section  4.01).  Upon  consummation  of 
the  formal  transfer,  the  2500  shares  of  Class  A  stock  (held  by  P  G)  will 
elect  three  directors,  the  2500  shares  of  Class  B  stock  (held  by  Pittsburgh 
Radio’s  majority  stockholders)  will  elect  three  directors.  The  seventh 
director  shall  be  a  person  acceptable  to  a  majority  of  both  classes  of 
stock,  and  if  they  are  unable  to  agree,  such  person  shall  be  named  by  a 
designated  judicial  officer  of  Allegheny  County  (Section  6. 02).  Three 
directors  of  Pittsburgh  Radio  and  three  persons  connected  with  WWSW  are 
given  long  term  employment  contracts  (of  varying  duration  and  compensa¬ 
tion)  by  WWSW,  Inc. ,  in  some  cases  effective  when  the  television  station 
goes  on  the  air  and  in  other  cases  when  the  Class  B  stock  is  formally  de¬ 
livered  to  the  Pittsburgh  Radio  stockholders  (Section  3.03).  The  June  2, 
1955  agreement  contains  numerous  restrictions  on  the  transferability  of 
stock  (Section  6. 04)  and  permits  either  group  to  submit  a  "buy-sell"  offer 
of  their  50%  stock  interest  for  a  sum  not  less  than  $2,  500, 000  (for  a  three 

6847  year  period  commencing  seven  months  after  the  Class  B  stock  is 
formally  delivered  to  Pittsburgh  Radio  stockholders)  (Section  6. 05).  — 

1/  This  provision  insures  the  ultimate  sellers  of  a  long  term  minimum 

capital  gain  of  $2, 250,  000. 00. 


6.  On  June  13,  1955,  pursuant  to  an  informal  request  joined  in  by 
the  parties  to  the  Channel  11  hearing,  the  record  was  reopened  "to  re¬ 
ceive  additional  evidence”  at  a  further  hearing  scheduled  for  June  27,  1955. 
On  that  date  copies  of  the  merger  agreement  were  tendered  as  an  exhibit 

I 

and  Pittsburgh  Radio  stated  that  it  had  no  objections  to  a  grant  of  the 
WWSW  application  (T.  1944-1945).— ^  However,  instead  of  jdismissing 
its  application  as  provided  for  in  the  merger  agreement,  Pittsburgh 
Radio  "  asked  that  the  Hearing  Examiner  issue  an  initial  decision  granting 
the  application  of  WWSW,  Inc. ,  conditioned  upon  the  withdrawal  of  the  ap- 
plication  of  Pittsburgh  Radio  .  .  .  after  WWSW,  Inc.  receives  a  final 
grant  of  a  construction  permit  from  the  Commission”  (Par.  13  of  ”Re- 
vised  Request  .  .  .  for  Findings”).  Counsel  for  the  Broadcast  Bureau 
objected  to  this  procedure  as  ”not  in  accordance  with  the  Commissions 
policy”,  and  as  perhaps  involving  ”an  infraction  of  the  Commission's 
Rules”  (T.  1959,  cf.  T.  1949).  The  foregoing  exhibit  was  hevertheless 
received,  subject  to  a  motion  to  strike  by  the  Broadcast  Bureau  (T.  1962). 
In  proposed  revised  findings  submitted  that  date  the  parties  insisted  that 
the  question  whether  a  grant  would  serve  the  public  interest  "must  be 
determined  on  the  assumption  that  Pittsburgh  Radio  Supply  bouse,  Inc. 
will  be  an  eventual  owner  of  50%  of  the  applicant,  WWSW,  Inc.  ”  (Par.  9). 

I 

The  hearing  was  adjourned  to  June  28,  1955  (T.  1962).  On  that  date  the 
Broadcast  Bureau,  being  still  in  disagreement  with  some  aspects  of  the 
proposed  procedure,  the  hearing  was  continued  to  June  29,  1955  (T.  1964). 
On  that  date  the  parties  submitted  an  amendment  to  the  June  2  merger 
agreement  so  that  the  timing  of  Pittsburgh  Radio's  dismissal  would  con¬ 
form  to  the  procedures  counsel  for  the  parties  were  endeavoring  to  pur¬ 
sue  (T.  1970).  New  revised  non- comparative  findings,  agreeable  to  the 
6848  Broadcast  Bureau,  were  received  by  the  Examiner  (T.  1972), 
whereupon  the  record  was  closed  (T.  1977). 

I 

i 

■  ■  1 

2/  Transcript  references  are  to  the  comparative  hearing  dockets 
(Nos.  8730  and  8840). 


7.  The  following  day  (released  July  1,  1955)  the  Examiner  filed  a 
four  page  document  entitled  ’’Initial  Decision”  in  which  he  proposed  to 
grant  the  application  of  WWSW,  Inc.  and  simultaneously  therewith  to  dis¬ 
miss  the  application  of  Pittsburgh  Radio  Supply  House.  No  findings  or 
conclusions  were  made  by  the  Examiner  on  the  comparative  issue  set 
forth  in  the  Commission's  hearing  order  of  March  31,  1954. 

8.  In  the  meantime,  on  June  27,  1955,  Telecasting,  Inc.  filed  an 
application  for  Channel  11  in  Pittsburgh.  On  the  same  day  that  the  afore¬ 
said  Initial  Decision  was  released  (July  1,  1955)  petitioner  filed  two  plead¬ 
ings  with  the  Commission,  hi  one  pleading  entitled  "Petition  to  Dismiss 
Pittsburgh  Radio's  Application,  to  Return  WWSW’s  Application  to  the 
Processing  Line  and  to  Set  Aside  Inconsistent  Action  Taken  by  the  Hear¬ 
ing  Examiner",  petitioner  made  the  following  contentions:  That  Pittsburgh 
Radio  was  endeavoring  to  prosecute  two  applications  at  one  and  the  same 
time  in  violation  of  Rule  1.364  —  its  original  application  (in  which  it  no 
longer  had  an  active  interest)  and  the  WWSW  application  (in  which  it  is 
entitled  by  contract  to  a  50%  interest  when  finally  granted);  that  the  Pitts¬ 
burgh  Radio  application  should  be  dismissed  for  failure  to  prosecute  fur¬ 
ther  and  as  in  violation  of  Rule  1. 364;  that  the  reasons  for  originally 
ordering  a  comparative  hearing  had  been  rendered  moot  by  the  merger 
agreement;  that  the  merged  application  (to  all  intents  and  purposes  a  new 
application)  should  be  returned  to  the  processing  line  (pursuant  to  Rules 
1.365(b)  and  1. 373(g))  for  reexamination  by  the  Commission  in  the  light 

of  such  changes  and  the  court's  decision  in  the  Clarksburg  case;  that  the 
application  would  thus  lose  the  "umbrella  protection"  afforded  by  Rule 
1.387(b)(3);  that  other  applications  could  therefore  be  filed  for  Channel 
11;  and  that  the  Ashbacker  decision  necessitated  a  comparative  hearing 
between  the  co-pending  applications  of  Telecasting,  Inc.  and  WWSW,  Inc. 

6849  9.  The  second  pleading  filed  by  petitioner  on  July  1,  1955,  was  one 

entitled  "Request  for  Waiver  of  Rule  1.387(b)(3)".  In  that  pleading,  peti¬ 
tioner  contended  that  if  procedures  spelled  out  in  detail  in  the  published 
Rules  of  the  Commission  were  followed,  petitioner  was  entitled  as  a 
matter  of  right  to  a  comparative  hearing  with  the  WWSW  application  and 
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l 

that  no  waiver  of  any  valid  rule  was  a  prerequisite  to  such  a  hearing. 
However,  out  of  an  abundance  of  caution,  petitioner  invoked  Rule  1.701 
("any  provision  of  the  rules  may  be  waived  by  the  Commission  if  good 
cause  therefor  exists")  and  requested  a  waiver  of  the  so-called  "sixty  day 
cutoff  rule"  (Rule  1.387(b)(3)). 

10.  As  constituting  "good  cause"  petitioner  pointed  cnjit  that  it  had 
originally  applied  for  Channel  16  in  reliance  upon  the  Commission’s  de¬ 
termination  in  its  Sixth  Report  and  Order  released  April  14,  1952,  that 
UHF  would  become  "an  integral  part  of  a  single,  nationwide  television 

i 

service",  that  although  station  WENS  has  been  operated  with  an  experi¬ 
enced  staff  and  superior  equipment  the  station  has  suffered  losses  in  ex- 

cess  of  $400, 000  during  the  past  two  years  in  attempting  to  make  UHF 

I 

work  in  a  VHF-UHF  inter- mixed  market,  that  the  Commission’s  so-called 
"anti-straddling"  rule  precluded  petitioner  from  participating  in  the  Chan¬ 
nel  11  hearing  at  the  time  the  March  31,  1954  order  was  published  in  the 
Federal  Register,  that  the  "anti- straddling"  rule  has  since  been  repealed 
as  no  longer  required  "in  the  administrative  process"  in  view  of  the  mul¬ 
titude  of  television  grants  which  have  been  made  since  1952,;  that  the 

*  / 

Potter  hearings-  and  other  developments  since  March  1954  have  made 
it  clear  that  UHF  stations  cannot  survive  in  saturated  VHF  markets  re¬ 
ceiving  two  or  more  Grade  A  VHF  signals,  that  the  authorization  of  a 

new  operation  on  Channel  11  by  the  merged  WWSW  radio  group  will  mean 

| 

the  loss  to  the  Pittsburgh  area  of  their  sole  remaining  UHF  operation 
6850  (the  replacement  of  a  UHF  station  by  a  VHF  station),  that  none  of 
the  three  applicants  originally  included  in  the  March  31,  1054  order  was 

any  longer  prosecuting  the  applications  which  were  designated  for  hearing, 

l 

that  the  merged  WWSW  application  was  in  effect  a  new  application,  that 
under  the  Ashbacker  decision  and  Section  309(b)  of  the  Communications 
Act  the  Commission  lacked  authority  to  grant  the  WWSW  application  with- 
out  first  affording  petitioner  a  comparative  hearing  on  its  co- pending  ap¬ 
plication  for  Channel  11,  that  the  merged  application  presented  serious 

17  Hearings  before  the  Subcommittee  on  Communications]  of  the  Senate 
Committee  on  Interstate  and  Foreign  Commerce,  83rd  Congress, 

2d  Sess. ,  passim  (1954). 
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policy  issues  which  were  not  before  the  Commission  at  the  time  it  issued 
its  hearing  order  on  March  31,  1954,  that  the  issues  specified  in  that 
order  were  rendered  moot  by  the  merger  agreement  of  June  2,  1955, 
that  the  WWSW  application  must  be  reexamined  de  novo  by  the  Commis¬ 
sion,  that  ’’good  cause”  therefore  existed  for  the  waiver  of  Rule  1. 387(b) 

(3)  (if  that  rule  otherwise  be  deemed  a  bar  to  a  hearing),  and  that  peti- 

* 

tioner  was  entitled  in  any  event  to  a  threshold  hearing  or  oral  argument 
on  the  factual  issues  whether  the  WWSW  application  was  in  fact  a  new 
application  and  whether  good  cause  exists  in  the  instant  case  for  a  waiver 
of  Rule  1.387(b)(3). 

11.  By  Memorandum  Opinion  and  Order  adopted  July  20  and  re¬ 
leased  July  22,  1955,  the  Commission  dismissed  the  ’’first  pleading” 
filed  by  petitioner  on  July  1,  1955  and  made  effective  immediately  the 
Examiner’s  Initial  Decision  granting  the  WWSW  application  and  simulta¬ 
neously  dismissing  the  Pittsburgh  Radio  application.  By  a  separate  Mem¬ 
orandum  Opinion  and  Order  adopted  the  same  day  and  released  July  25, 
1955,  the  Commission  denied  petitioner’s  request  for  a  waiver  of  Rule 
1.387(b)(3)  and  dismissed  its  application  for  Channel  11. 

III.  Applicability  of  Section  309(c) 
to  the  Grant  in  Question 

12.  The  foregoing  facts  plainly  indicate  that  the  grant  of  the  WWSW 
application  (after  the  merger  agreement  of  June  2,  1955)  was  made  by  the 
Commission  ’’without  a  hearing”  within  the  meaning  of  Section  309(c)  of 

6851  the  Act.  Although  the  Commission  in  the  instant  proceeding  went 
through  the  formalities  of  an  Initial  Decision  and  a  final  Memorandum 
Opinion  and  Order  ’’finalizing”  the  Examiner's  action,  the  grant  was  not 
in  reality  based  on  a  "hearing  record”  or  on  findings  predicated  on  such 
a  record.  From  an  ex  parte  examination  of  the  three  applications  before 
it  on  March  31,  1954,  the  Commission  found  that  each  of  the  applicants 
(as  then  constituted)  was  "legally,  technically,  and  financially  qualified”. 

It  did  not  mention  particular  problems  in  its  so-called  "McFarland  letters” 
and  it  did  not  include  any  "special  issues”  in  its  March  31,  1954  order. 
Under  the  1952  amendments  to  the  Communications  Act  an  applicant  must 


be  apprised  of  the  reasons  why  he  cannot  be  granted.  The  Only  reasons 
given  -was  "mutual  .exclusivity". 

13.  Accordingly,  the  Commission  delegated  to  an  Examiner  the 
task  of  taking  evidence  and  submitting  an  initial  decision  on  the  compara- 
tive  issues  specified  in  its  hearing  order.  Such  evidence  w£s  taken  and 
certain  weaknesses  in  each  application  were  emphasized  by |  the  respective 
adversaries.  But  the  withdrawal  of  Westinghouse  and  the  later  merger 
deal  between  the  two  remaining  applicants,  with  Pittsburgh  Radio  endors¬ 
ing  a  grant  of  the  WWSW  application,  rendered  moot  the  comparative 
issues.  The  resulting  Initial  Decision  (four  pages  in  length  as  distin¬ 


guished  from  the  usual  seventy  or  eighty  page  Initial  Decision  in  compar¬ 
ative  television  hearings)  contained  no  comparative  findings  on  such 
matters  as  "local  ownership",  "civic  participation  of  stockholders",  "in¬ 
tegration  of  ownership  with  management",  "diversification  of  mass  media" 
"past  AM  programming",  "television  program,  studio  and  staff  proposals" 
etc.  The  Initial  Decision  did  not,  and  because  no  issues  whre  specified 
thereon,  could  not  consider  "public  interest"  matters  inextricably  con¬ 
nected  with  the  merger  contract  of  June  2,  1955,  a  contract  which  was 


itself  received  in  evidence,  but  not  with  other  attendant  data  needed  to 

1  i  -  — 

resolve  problems  which  that  contract  presented. 

6852  14.  A  few  illustrations  will  suffice:  (a)  the  amended  iby-laws  (ef- 

i 

fective  June  10,  1955)  created  a  new  office  (Chairman  of  th^  Board). 
There  are  specific  prohibitions  under  the  Communications  Act  and  the 
Commission's  Rules  as  to  who  may  not  be  officers  of  licensee  corpora¬ 


tions,  e.  g. ,  aliens,  multiple  owners,  employees  of  other  stations  in  the 
same  city,  etc.  The  hearing  record  does  not  show  who  is  Chairman  of 
the  Board  of  WWSW,  Inc.  (b)  Prior  to  the  disposal  of  WJAS^  P  G  Pub¬ 
lishing  Company  elects  as  directors  three  nominees  of  the  Pittsburgh 
Radio  Group.  They  with  P  G’s  three  directors  elect  a  pivotal  seventh. 

Is  this  a  transfer  of  control  in  violation  of  Section  310(b)  of  [the  Act?  The 
contract  provides  for  the  Commission's  prior  consent  to  the  assignment 
of  WWSW,  to  the  disposal  of  WJAS  and  to  the  transfer  of  2500  shares  of 
Class  B  stock  to  Pittsburgh  Radio  majority  stockholders.  But  it  contains 
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no  such  provision  in  connection  with  the  interim  directors,  (c)  at  the 
time  the  Commission  found  WWSW,  Inc.  ''financially  qualified"  on  March 
31,  1954,  WWSW  was  relying  on  a  bank  loan  of  $1, 500, 00  and  the  assets 
of  station  WWSW  to  finance  the  television  operation.  By  virtue  of  the 
June  2,  1955  agreement  and  the  assignment  application  granted  July  13, 
1955,  the  proposed  television  station  was  to  be  financed  by  monies  (capi¬ 
tal  stock  and  loans)  by  P  G  Publishing  Company  in  the  amount  of  $900, 000. 
The  Examiner  (in  the  absence  of  an  issue)  could  not  go  into  this  matter 
and  the  Commission's  Memorandum  Opinion  and  Order  released  July  22, 
1955  contains  no  finding  or  conclusion  on  WWSW's  changed  financial  qual¬ 
ifications  as  they  existed  at  the  time  of  the  grant,  (d)  Three  directors 
of  Pittsburgh  Radio  have  firm  long  term  contracts  with  WWSW,  Inc.  to  be 
signed  immediately,  long  before  they  are  called  upon  to  file  a  transfer 
application.  They  control  WJAS  and  WJAS-FM,  Pittsburgh,  and  WHJB 
in  Greensburg,  likewise  a  part  of  the  Pittsburgh  metropolitan  area.  Their 
WWSW  associates  still  own  station  WWSW  in  Pittsburgh.  An  interim  di¬ 
rector,  a  nominee  of  Pittsburgh  Radio,  has  an  interest  in  another  AM 
station  in  the  general  area  of  Pittsburgh.  Thus,  we  have  here  four  AM 
groups  jointly  interested  in  the  operation  of  one  television  station  in  the 
same  market,  contrary  to  the  established  policy  of  the  Commission,  (e) 
6853  The  aggregate  compensation  promised  the  three  Pittsburgh  Radio 
directors  exceeds  the  amount  promised  the  WWSW  group.  Were  these 
long  term  employment  contracts  a  part  of  the  "pay-off"  by  WWSW,  Inc. 
to  get  Pittsburgh  Radio  to  withdraw  its  application  for  Channel  11?  The 
hearing  record  is  silent  on  the  point,  and  Pittsburgh  Radio  furnished  no 
"affidavit"  of  consideration  in  connection  with  the  dismissal  of  its  appli¬ 
cation,  as  required  by  Rule  1.366.  (f)  Since  dividends  for  the  television 
operation  are  to  be  placed  in  escrow,  and  since  neither  group  can  buy  the 
other  out  for  less  than  $2, 500, 000  (ten  times  the  amount  of  their  capital 
investment),  is  this  also  a  pay-off  and  a  trafficking  in  frequencies,  con¬ 
trary  to  principles  set  forth  in  the  Avco  case  (11  FCC  1)?  (g)  With  the 
Pittsburgh  Radio  stockholders  entitled  to  have  their  share  of  the  television 
dividends  held  for  them  in  escrow,  can  the  Commission  honestly  expect 
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WJAS  (which  is  still  controlled  by  the  Pittsburgh  Radio  group)  to  compete 
vigorously  against  WWSW,  in  line  with  the  Macon  policy  and  the  Sanders 
concept  of  free  competition?  (h)  Does  station  WWSW  serve  substantially 
the  same  area  now  covered  by  station  WHJB,  Greensburg,  Pennsylvania, 
a  station  owned  by  Pittsburgh  Radio  stockholders  and  which  j they  propose 
to  retain  under  the  June  2,  1955  agreement?  (i)  Does  the  Jhne  2,  1955 


agreement,  by  virtue  of  changes  in  capitalization  and  by-laws,  the  veto 
and  inspection  provisions  (not  to  mention  the  provision  for  ihterim  direc¬ 
tors)  —  all  of  which  are  immediately  effective,  constitute  a  relinquishment 
of  control?  | 

15.  The  hearing  record,  the  initial  decision  and  the  final  opinion 
are  silent  on  these  public  interest  matters,  interjected  into  the  proceeding 
for  the  first  time  by  the  June  2,  1955  merger  agreement,  hi  discharging 
its  statutory  responsibilities  the  Commission  cannot  ignore  matters 
arising  in  the  fifteen  months  following  its  action  designating  predecessor 
applications  for  hearing.  If,  in  the  interval  since  March  3lj  1954,  WWSW 
had  elected  five  alien  directors,  the  Commission  certainly  cpould  not  defend 
its  final  grant  on  the  theory  that  it  had  found  the  applicant  legally  qualified" 
some  fifteen  months  previously. 

6854  16.  Nor  can  the  Commission  ignore  present  facts  flowing  from  and 

inherent  in  the  June  2,  1955  agreement  entered  into  by  the  parties  prior 
to  tiie  release  of  an  initial  decision.  The  June  2,  1955  contract  is  by  its 
own  terms  immediately  operative  in  numerous  particulars;  jt  is  binding 
on  the  parties  thereto  and  enforceable  as  between  the  partied  themselves; 
it  provides  as  interim  directors  nominees  of  the  Pittsburgh  Radio  group; 
it  provides  for  employment  contracts  in  executive  capacities;  it  confers 
veto  and  inspection  rights  by  the  Pittsburgh  Radio  group.  These  existing 
realities  cannot  be  ignored  where  (as  here)  they  presented  policy  questions 
going  to  the  basic  fact  whether  a  grant  would  serve  "public  interest,  con- 
venience,  and  necessity".  The  problems  were  brought  to  the  Commission's 
attention.  A  single  reading  of  the  contract  shows  their  existence.  These 
problems  were  ignored  both  by  the  Examiner  and  the  Commission. 

17.  For  the  Commission  to  say  that  the  instant  grant  is  predicated 
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on  a  "hearing  record"  would  be  a  confession  by  it  of  an  abdication  of  its 
statutory  responsibility,  since  the  foregoing  matters  are  nowhere  covered 
in  the  record,  the  initial  decision,  or  the  final  order.  If  these  matters 
were  resolved  by  going  au  dehors  the  record,  then  the  final  decision  is 
not  predicated  on  a  hearing  record.  In  reality  the  grant  must  stand  or 
fall  on  whatever  ex  parte  study  the  Commission  made  of  it  —  the  hearing 
record  having  been  confined  to  matters  no  longer  germane.  It  is  precisely 
just  such  types  of  grants  which  are  embraced  within  the  protest  provi-  * 
sions  of  Section  309(c)  of  the  Act. 

18.  For  the  Commission  to  contend  otherwise  would  be  to  admit 
that  the  provisions  of  the  Act,  which  Congress  saw  fit  to  adopt  over  the 
objections  of  this  Commission,  could  be  emasculated  by  administrative 
fiat.  The  Commission,  after  examining  every  application  under  Section 
309(a)  of  the  Act,  could  funnel  the  case  to  an  Examiner,  with  a  finding  on 
legal,  technical  and  financial  qualifications  and  with  no  special  issues, 
with  implicit  directions  that  he  submit  a  one-page  "Initial  Decision"  the 
next  day,  which  could  be  finalized  a  day  later.  By  such  strategems  the 
8855  Commission  could,  if  such  proceedings  constitute  a  grant  "after 
hearing”,  nullify  the  provisions  of  Section  309(c).  If  Section  309(c)  is  to 
be  repealed,  such  action  is  a  function  of  Congress,  not  that  of  this  Com¬ 
mission. 


IV.  Applicability  of  Section  405 

to  the  Grant  in  Question 

19.  Section  405  permits  "any  person  aggrieved  or  whose  interests 
are  adversely  affected"  to  petition  for  rehearing  of  any  decision,  order, 
or  requirement  of  the  Commission,  whether  made  with  or  without  a  hear 
ing.  Thus,  Section  405  is  applicable  to  the  grant  in  question,  whether  it 
be  deemed  one  made  with  or  without  hearing. 

V.  Facts  Showing  Petitioner  to  be  a 
Party  in  Interest,  a  Person  Ag¬ 
grieved  and  Whose  Interests  are 

Adversely  Affected _ 

20.  Petitioner  is  the  permittee  of  UHF  station  WENS  currently 
operating  on  Channel  16  in  Pittsburgh.  Station  WENS  has  been  in 


continuous  operation  since  August  of  1953.  It  is  the  only  UHF  station 

j 

now  on  the  air  in  Pittsburgh.  It  has  made  capital  expenditures  in  excess 
of  $700, 000  and  it  has  incurred  operating  losses  in  excess  |)f  $400, 000 
endeavoring  to  make  UHF  work  in  an  intermixed  market,  in  accordance 
with  policies  enunciated  by  the  Commission  in  its  Sixth  Report  (Para- 
graphs  197-200).  See  Radio  Wisconsin,  Inc.  8  RR  467,  468  (1952). 

Even  before  obtaining  their  grant,  WWSW,  Inc.  signed  an  affiliation 
agreement  with  CBS  (T.  1958),  the  leading  television  network,  audience- 
wise  and  revenue- wise.  During  June  and  July  1955  Station  WENS  (Tele¬ 
casting)  broadcast  49  hours  of  key  CBS  programs  during  prime  viewing 
hours.—/  Leading  network  shows  are  needed  to  build  an  audience.  Hence, 
6856  such  shows  are  far  more  important  to  a  station  than  tiie  mere  dol¬ 
lars  and  cents  received  from  the  network  for  carrying  these  programs. 
They  enable  the  station  to  sell  "spot  adjacencies"  to  national  and  region¬ 
al  spot  buyers  —  spots  before,  between,  and  after  a  network  show  when 
the  advertiser  knows  that  the  station  has  a  substantial  viewing  audience. 
Local  time  buyers  are  similarly  interested  in  "sandwiching  in"  spots 
and  local  programs  between  high- rated  network  shows.  The  moment 
WWSW- TV  goes  on  the  air,  these  CBS  shows  will  shift  from  WENS  to 
WWSW- TV  by  virtue  of  the  aforementioned  affiliation  agreement.  With 
two  VHF  commercial  outlets  in  Pittsburgh,  the  third  network  (ABC)  will 
be  able  to  clear  more  time  in  that  city  on  VHF  (either  KDKA-TV  or 
WWSW- TV)  than  it  can  at  present  (with  KDKA-TV  affiliated  with  all  three 


17  During  June  and  July  1955  WENS  carried  the  followingj  CBS  network 
shows  (49  hours):  You  are  There  (Prudential  Insurance)  6:30-7:00 
PM  (Sun.);  Toast  of  the  Town  (Lincoln- Mercury)  8:00-9:00  PM  (Sun.); 

G. E.  Theatre  (General  Electric)  9:30-10:00  PM  (Sun.);  Talent  Scouts 


(Lip ton  Tea)  8:30-9:00  PM  (Mon. );  Millionnaire  (Colgate- Palmolive) 
9:00-9:30  PM  (Wed.);  Tve  Got  a  Secret  (R.  J.  Reynolds)  9:3^-10:00  PM 
(Wed.);  Climax  (Chrysler  Corp.)  8:30-9:30  PM  (Thurs.);  Topper  (R.  J. 
Reynolds  and  Proctor  &  Gamble)  8:30-9:00  PM  (Fri.);  Our  Miss  Brooks 
and  Ray  Milland  Show  (General  Foods)  9:30-10:00  PM  (Fri. );  Person  to 
Person  (Amoco  and  Noxzema  Chemical  Co.)  10:30-11:00  PM  (Fri.) 
Although  the  network  revenue  from  CBS  for  carrying  these  shows  totaled 
only  $8, 280  for  June  and  July,  they  created  an  audience  which  made  it 
possible  to  sandwich  in  local  shows,  plus  national  and  local  spots. 
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networks).  In  short,  WENS  will  lose  all  CBS  shows  and  most  (if  not  all) 
ABC  shows.  With  the  loss  of  network  shows,  WENS  will  lose  audience 
(circulation)  which  means  that  it  will  likewise  lose  national  and  regional 
spot  adjacencies,  local  shows  and  local  spots.  The  loss  of  CBS  Shows, 
and  the  attendant  loss  of  other  revenues  dependent  on  the  audience  which 
the  station  has  because  of  its  CBS  high- rated  shows,  will  be  irreparable. 

21.  It  has  become  axiomatic  in  the  television  industry  that  without 
high- rated  network  programs,  a  UHF  station  loses  its  audience  (circula¬ 
tion),  without  circulation  it  loses  its  other  sponsors  (national,  regional 

.  •  t 

and  local),  without  sponsors  it  has  no  revenues,  and  without  revenues 
it  cannot  continue  to  operate.  This  is  borne  out  by  the  fact  that  in  the 
following  markets  the  UHF  station  was  forced  to  discontinue  operation 
when  the  second  VHF  station  went  on  the  air:  Buffalo,  Kansas  City,  Day- 
ton,  Little  Bock,  Festus  (St.  Louis),  Louisville,  Flint,  Houston,  Duluth- 
Superior,  St.  Louis,  Portland  (Maine),  Albany- Schenectady- Troy,  Okla¬ 
homa  City,  Milwaukee,  Charlotte,  Des  Moines  (Ames),  Stockton  (Sacra¬ 
mento),  Providence  and  Tulsa. 

22.  Clearly,  therefore,  Telecasting,  Inc.  is  a  "party  in  interest” 
and  a  person  aggrieved  and  whose  interests  will  be  adversely  affected  by 

6857  the  grant  in  question,  within  the  meaning  of  those  terms  as  used  in 
Sections  309(c)  and  405  of  the  Communications  Act.— ^ 


1/  In  opposing  an  application  to  shift  Channel  9  from  Steubenville  to 
Pittsburgh,  counsel  for  Pittsburgh  Radio  predicated  its  standing  on 
the  following  allegations:  "WJAS  and  WJAS-FM  now  compete  for  adver¬ 
tising  revenue  with  .  .  .  Television  Stations  WDTV  and  WENS  .  .  .  The 
advent  of  an  additional  station  serving  the  Pittsburgh  market  and  owned 
by  the  Columbia  Broadcasting  System,  Inc. ,  will,  however,  bring  about 
such  a  severe  loss  of  revenue  to  WJAS  and  WJAS-FM  as  to  adversely 
affect  the  listening  public  .  .  .  The  ownership  and  operation  of  an  addi- 
tional  VHF  television  station  .  .  .  would  place  that  station  in  a  position 
to  'skim  the  cream'  from  the  advertising  money  spent  in  Pittsburgh  to 
the  detriment  of  Pittsburgh  Radio  Supply,  Inc. ,  and  to  the  injury  of  the 
public'*  (File  No.  BMPCT-2621,  Motion  to  Dismiss  by  Pittsburgh  Radio 
pp.  9-10).  If  the  advent  of  another  VHF  station  would  have  this  effect  on 
an  AM  operation,  it  follows  a  fortiori  that  it  would  have  a  more  immedi¬ 
ate  and  direct  effect  on  the  operation  of  a  UHF  station  (WENS). 


I 
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VI.  Facts,  Matters  and  Things  Relied  Upon  and 
Grounds  for  Reconsideration  or  Rehearing 

23.  (A)  Pittsburgh  Radio’s  Application  Should  Have  Been  Dis¬ 
missed  Under  Rule  1. 364.  —  In  its  application  for  Channel  11  which  was 
designated  for  hearing  on  March  31,  1954  (BPCT-345),  Pittsburgh  Radio 
requested  the  exclusive  use  of  that  channel.  By  the  merger  contract  of 
June  2,  1955,  it  agreed  to  "withdraw  and  dismiss  its  application  for  radio¬ 
television  permit  or  license  presently  pending  before  the  FCC,  Docket 
8730".  At  the  hearing  on  June  27,  1955,  counsel  for  Pittsburgh  Radio 
made  it  plain  that  his  client  was  not  requesting  a  grant  of  its  application, 
that  it  joined  in  the  request  of  WWSW  for  a  grant  of  the  latter's  applica¬ 
tion,  and  that  Pittsburgh  Radio  would  consent  to  the  dismissal  of  its  ap¬ 
plication  simultaneously  with  a  grant  of  the  WWSW  application  (T.  1949, 
1959).  Pittsburgh  Radio  was  thus  asserting  an  interest  in  two  applications 
for  Channel  11  —  its  own  (BPCT-345,  Docket  No.  8730)  an<i  a  contract 
right  to  50%  of  the  WWSW  application  in  the  event  of  a  grant  (BPCT-254, 
Docket  No.  8840). 

24.  The  co-pendency  of  two  such  applications  violate!  both  the 
language  and  the  spirit  of  Rule  1.364,  reading  as  follows: 

6858  Multiple  applications;  broadcast  service.  —  In  the  broadcast 

service,  while  there  is  one  application  for  new  or  additional  facilities 
pending  for  a  standard,  international,  television,  facsimile^  FM,  or  ex¬ 
perimental  broadcast  station,  the  Commission  will  not  accept  another 
application  for  new  or  additional  facilities  for  a  station  of  the  same  class 
(as  given  above)  to  serve  the  same  community,  by  the  same  applicant  or 
by  his  successor  assignee,  or  on  behalf  or  for  the  benefit  of  the  original 
parties  in  interest.  Two  such  applications  may  not  be  filed  simultaneously. 

25.  In  such  circumstances  the  applicant  is  required,  under  Com¬ 
mission  precedents,  to  elect  which  application  it  desires  to  prosecute. 
Monroe  B.  England,  3  RR  485  (1946);  Scripps-Howard  Radio,  Inc.,  4  RR 
1009  (1949);  Johnston  Broadcasting  Co. ,  7  RR  291  (1951);  Electric  City 
Telecasting  Co. ,  9  RR  64  (1953);  see  Public  Notice  21119  (June  23,  1955) 
dismissing  BP-9421  per  Section  1.364.  Under  these  cases  an  election 
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must  be  made  before  the  second  application  is  entertained,  and  before 
further  processing  of  either  application  is  undertaken.  Pittsburgh  Radio 
has  made  it  clear  that  it  wanted  the  WWSW  application  granted,  and  that 
a  majority  of  its  stockholders  would  then  by  contract  receive  interim 
rights  and  eventually  a  50%  interest  therein.  In  fact,  in  their  first  Re¬ 
vised  Findings  the  parties  categorically  stated  that  the  question  whether 
a  grant  of  the  WWSW  application  would  serve  the  public  interest  "must  be 
determined  on  the  assumption  that  Pittsburgh  Radio  Supply  House,  Inc, 
will  be  an  eventual  owner  of  50  percent  of  the  applicant,  WWSW,  Inc. " 

In  the  light  of  such  claim  by  the  parties  themselves,  no  person  can  with 
intellectual  honesty  assert  that  Pittsburgh  Radio  was  not  "riding"  two  ap¬ 
plications  in  violation  of  Rule  1. 364. 

26.  Hence,  Pittsburgh  Radio's  original  application  for  Channel  11 
(BPCT-345),  which  it  was  no  longer  actively  prosecuting  and  which  it  was 
seeking  to  use  as  a  shield  to  protect  its  interest  in  the  WWSW  application, 
should  have  been  dismissed  before  further  action  was  taken  on  the  WWSW 
application.  Such  dismissal,  with  Westinghouse's  earlier  withdrawal, 
would  have  reduced  the  number  of  applicants  in  the  Channel  11  hearing 
from  three  to  one  (in  form  as  well  as  in  reality),  and  the  remaining  appli¬ 
cation  (because  of  the  June  2,  1955  merger  agreement)  differed  in  major 
respects  from  the  one  designated  for  hearing  by  the  Commission  in  its 
March  31,  1954  order. 

6859  27.  By  taking  the  route  here  followed  —  of  having  the  Commission 

"dismiss"  Pittsburgh  Radio's  application  simultaneously  with  the  grant  of 
the  WWSW  application,  Pittsburgh  Radio  avoided  the  need  of  complying 
with  the  salutary  requirement  of  Rule  1. 366.  That  Rule  requires  a  peti¬ 
tion  for  dismissal  to  "be  accompanied  by  an  affidavit  of  a  person  with 
knowledge  of  the  facts  as  to  whether  or  not  consideration  has  been  prom¬ 
ised  to  or  received  by  petitioner,  directly  or  indirectly,  in  connection 
with  the  filing  of  such  petition  for  dismissal  of  the  application".  It  is  little 
wonder  that  Commission  counsel  was  originally  of  the  view  that  the  pro¬ 
cedures  here  proposed  by  the  parties  "may  involve  an  infraction  of  the 
Commission's  Rules"  (T.  1959).  In  Initial  Decisions  following  other 
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"drop-out"  and  "merger"  grants  the  Examiners  in  line  withj  the  directive 

in  the  Poole  case  (9  RR  387)  have  made  findings  on  what  consideration 
— 

was  paid,  whether  excessive,  etc.  Here  no  such  findings  were  made  by 
the  Examiner  nor  by  the  Commission,  because  Pittsburgh  Radio  succeeded, 
by  the  procedure  here  used,  of  avoiding  the  affidavit  requirements  of 
Rule  1. 366.  Without  knowledge  of  what  consideration  may  have  been  paid 
by  WWSW  to  procure  the  withdrawal  of  Pittsburgh  Radio,  the  Commission 
was  in  no  position  to  find  whether  a  grant  was  or  was  not  in  the  public 
interest.  Clarksburg  Publishing  Co.  v.  FCC,  No.  12441;  Four  States 
Broadcasters,  3  RR  1545,  Hanover,  4  RR  523. 

28.  (B)  WWSWts  Application  Should  Have  Been  Returned  to  the 
Processing  Line.  —  The  dismissal  by  Westinghouse  of  its  Application 
and  the  abandonment  by  Pittsburgh  Radio  of  its  original  prdposal  rendered 
moot  the  comparative  (and  only)  issue  specified  by  the  Commission  in  its 
March  31,  1954  hearing  order.  The  merger  agreement  of  ^une  2,  1955, 
raised  a  number  of  new  problems  not  considered  by  the  Coijnmission  (be¬ 
cause  not  presented)  in  March  1954.  As  a  minimum,  under  the  Court's 

I 

decision  in  the  Clarksburg  case  (No.  12441),  the  Commission  should  have 
considered  the  following  matters:  (a)  The  mere  fact  that  A\  and  B  are  each 
6860  legally,  technically  and  financially  qualified  does  not  mean  that  AB 
(merged)  are  similarly  qualified.  For  example,  such  a  merger  could 
bring  together  two  competing  newspapers  or  two  multiple  ownership 
groups,  where  a  grant  to  one  and  competition  from  the  other  might  be  in 

the  public  interest,  but  a  joint  operation  would  not.  Just  as  hydrogen, 

%  • 

sulphur  and  oxygen  are  innocent  enough  elements  by  themselves,  in  com¬ 
bination  they  constitute  sulphuric  acid  (HgSO^).  Where  (as  here)  each 
applicant  has  an  AM  station  in  the  community,  the  Commission  has  held 
that  either  group  by  itself  could  obtain  a  television  grant,  but  that  the  two 
could  not  merge  for  television  purposes  without  divesting  themselves  of 
one  of  the  AM  stations.  Macon  Television  Co. ,  8  RR  703  (1952),  8  RR 
897  (1953);  Eugene  Television,  Inc. ,  9  RR  953  (1953);  Great  Lakes  Tele¬ 
vision,  Inc.,  11  RR  246  (1954);  cf.  Evangeline  Broadcasting  Co. ,  Inc.  9 
RR  1004  (1953).  (b)  Is  it  in  the  public  interest  to  permit  a  merger  for 
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television  purposes  where  it  entails  an  AM  dislocation  ?  Pittsburgh  Badio 
has  two  AM  stations  in  the  Pittsburgh  metropolitan  area,  one  in  Pittsburgh 
(WJAS)  and  one  in  Greensburg  (WHJB).  Assuming  that  common  ownership 
of  those  two  stations  does  not  violate  the  multiple  ownership  rules  (Buies 
3.35  and  3. 636),  will  the  retention  of  one  in  conjunction  with  WWSW’s 
different  AM  coverage  result  in  an  overlap  in  violation  of  the  rules  ?  (c) 

Two  of  the  directors  of  WJAS  and  WHJB  will  become  employees  of  the 
television  station  in  executive  capacities  as  soon  as  it  goes  on  the  air, 
almost  three  years  before  Pittsburgh  Badio  is  required  by  contract  to 
dispose  of  WJAS  (AM  and  FM).  Is  this  a  violation  of  the  Macon  doctrine? 

(d)  Barnes,  one  of  the  interim  directors  of  WWSW,  a  nominee  of  Pitts¬ 
burgh  Badio,  is  an  officer  and  director  of  another  AM  station  in  the  Pitts¬ 
burgh  area  (Station  WISB,  Butler,  Pennsylvania).  Thus,  directors  of 
our  AM  stations  in  the  Pittsburgh  area  (WWSW,  WJAS,  WHJB  and  WISB) 
will  occupy  executive  positions  in  the  television  operation.  Is  this  con¬ 
sonant  with  the  Commission’s  multiple  ownership  rules?  (e)  The  con¬ 
tract  provides  for  the  election  as  interim  directors  of  three  persons  who 
are  nominees  of  the  Pittsburgh  Badio  group.  These  three  together  with 
6861  the  three  directors  elected  by  WWSW  (made  possible  by  increasing 
the  board  from  five  to  seven  and  reducing  from  five  to  three  the  number 
chosen  by  P  G  Publishing  Company)  will  choose  a  seventh.  This  is  clearly 
a  violation  of  Section  310(b),  since  the  contract  makes  no  provision  for 
Commission  approval  of  this  proposal  by  P  G  Publishing  Company  to  re¬ 
linquish  affirmative  control  of  WWSW,  Inc.  (f)  Does  the  present  merger 
agreement  result  in  ’’trafficking”  —  in  both  AM  and  television?  These 
groups  have  heretofore  been  ”in  and  out”  of  other  stations  in  Pittsburgh 
(Station  KQV).  They  now  propose  to  dispose  of  WJAS  and  WJAS-FM.  The 
merged  group,  even  before  obtaining  a  grant  of  Channel  11,  entered  into 
an  affiliation  agreement  with  CBS.  In  a  comparable  television  sale  in 
Philadelphia  the  NBC  affiliation  contract  was  valued  at  a  figure  of  $5, 000,000. 
No  one  can  doubt  that  a  CBS  affiliation,  at  present,  has  a  value  equal  to 
that  of  NBC’s.  Is  this  a  trafficking  in  facilities  for  which  the  parties  had 
not  yet  received  a  grant?  Pittsburgh  Badio,  in  a  hearing  against  the  one 
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and  only  morning  newspaper  in  Pittsburgh,  largely  absentee  owned,  is 
not  foregoing  a  grant  to  themselves  without  a  quid  pro  quo.  Is  the  merger 
arrangement  a  trafficking  by  private  parties  in  a  valuable  public  franchise  ? 

Persons  connected  with  each  of  the  original  applications  are  given  long 

,  I 

term  employment  contracts  (in  some  cases  a  flat  salary  plus  percentage 
of  net  profit  before  taxes).  Is  this  a  "pay  off"?  The  contract  provides 
for  a  "buy- sell”  minimum  figure  of  $2, 500, 000,  for  each  group's  respec¬ 
tive  stock  interest,  ten  times  the  purchase  price.  Is  this  "trafficking"  in 
contravention  of  Four  States  Broadcasters,  3  RR  1545  (1947)?  (g)  Pitts¬ 
burgh  Radio  in  its  findings  criticized  various  program  deficiencies  in  the 
WWSW  application.  Does  the  substitution  of  CBS  for  NBC  programs  cure 
these  defects  ?  Were  those  criticisms  (highlighted  in  the  hearing  but  not 
covered  by  the  Examiner's  findings)  considered  by  the  Comjnission  when 
it  granted  the  WWSW  application  ?  (h)  At  the  time  the  application  was  ex¬ 
amined  on  March  31,  1954,  WWSW  had  five  directors  and  five  officers. 

The  amended  by-laws  provide  for  seven  directors  and  an  additional  officer 
2  (Chairman  of  the  Board).  The  application,  as  granted  on  July  20, 
1955,  does  not  indicate  who  these  new  officers  and  directors  are,  or  their 
legal  and  other  qualifications,  (i)  At  the  time  the  Commission  originally 
found  WWSW,  Inc.  "financially  qualified"  the  applicant  was  the  licensee 
of  an  AM  station  (with  those  attendant  assets),  plus  a  bank  loan  commit¬ 
ment  in  the  amount  of  $1, 500, 000.  At  the  time  of  the  grant  on  July  20, 
1955,  the  Commission's  staff  had  already  approved  the  assignment  of 
Station  WWSW  (and  attendant  assets)  to  another  corporation!  Under  the 
merger  agreement  the  television  station  is  to  be  financed,  not  by  this 
bank  and  existing  assets,  but  by  $500, 000  in  new  stock  and  $500, 000  in 
notes  to  be  purchased  by  designated  individuals  and  legal  entities.  Was 
WWSW,  Me.  still  "financially  qualified"  with  a  lesser  sum  available  for 
capital  expenditures  and  operating  costs,  and  were  the  named  individuals 
able  to  meet  their  stock  and  note  commitments  ?  No  balance  sheets  were 
exacted,  notwithstanding  the  fact  that  they  are  expressly  required  by  Sec¬ 
tion  III  of  FCC  Form  301.  j 

29.  The  foregoing  are  merely  a  few  of  the  substantial  questions 


posed  by  the  ’’merger  deal”,  questions  which  were  not  considered  by  the 
Commission  (because  not  presented)  in  March  1954  and  not  covered  by 
the  present  issues.  No  testimony  could  be  adduced  and  no  findings  written 
by  an  Examiner  on  such  issues  until  they  had  been  approved  by  the  Com¬ 
mission  and  published  in  the  Federal  Register.  Therefore,  on  the  basis 
of  logic  and  Court  precedent,  notwithstanding  its  initial  study  of  the 
WWSW  application,  the  Commission  should  have  reexamined  that  applica¬ 
tion  in  the  light  of  new  and  different  facts  presented  by  the  merger  and 
dismissal  agreements.  That  is  not  a  perfunctory  study  if  the  Commission 
is  to  discharge  properly  its  Section  309  responsibilities.  Clarksburg 
Publishing  Co.  v.  FCC,  No.  12441. 

30.  Such  developments  after  competing  applicants  have  been  des¬ 
ignated  for  comparative  hearing  are  not  new  or  novel.  The  Commission 
was  confronted  with  similar  problems  with  the  flood  of  applications  after 
the  four-year  ’’freeze”  during  World  War  II.  To  meet  the  situation  where 
6863  the  original  issues  were  rendered  moot  by  ’’drop-outs”  and  ’’merg¬ 
ers”,  after  cases  had  been  designated  for  hearing,  the  Commission  adopted 
the  following  rules  which  have  been  duly  published  in  the  Federal  Register: 

1.365(b)  [  1  RR  51:365(b)]  When  leave  to  amend  has  been 
granted  after  an  application  has  been  designated  for  hearing,  the  applica¬ 
tion  will  not  be  removed  from  the  hearing  docket  unless  the  Motions  Com¬ 
missioner  shall  determine  the  proposed  amendment  substantially  affects 
the  issues  upon  which  the  application  has  been  designated  for  hearing  and 
orders  that  the  application  shall  be  removed  from  the  hearing  docket.  An 
amended  application  which  has  been  removed  from  the  hearing  docket 
will  be  reexamined  by  the  Commission  and  when  necessary  will  be  re¬ 
designated  for  hearing  at  a  subsequent  time. 

1.373(g)  [  1  RR  51:373(g)]  Frequently,  when  two  cases  are 


designated  for  hearing  because  they  are  mutually  exclusive,  one  of  the 
applicants  amends  and  removes  the  conflict.  Where  this  occurs  the  ap¬ 
propriate  procedure  is  to  petition  for  leave  to  amend  and  remove  from 
the  hearing  docket.  Such  motions  will  be  considered  promptly  and  if  it 
appears  that  the  conflict  which  caused  the  case  originally  to  be  set  for 
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hearing  has  been  removed  and  there  is  no  other  obvious  conflict,  the  two 
cases  will  be  removed  from  the  hearing  docket  and  placed  back  in  their 
proper  position  (as  determined  by  the  file  numbers)  in  the  processing 
line,  y  \ 

Under  these  rules,  when  the  conflicts  which  necessitated  thje  hearing  have 
been  removed  or  when  new  matters  are  presented  affecting  legal,  tech¬ 
nical,  financial  and  other  qualifications,  the  Commission  has  no  choice 
but  to  return  the  application  to  the  processing  line  for  reexamination  and 
possible  grant  without  a  hearing.  WWSZ,  Inc.,  4  RR  488b  (1948).  There 
the  Commission  stated  at  4  RR  490: 

...  It  is  clear,  therefore,  that  on  April  30,  the  original 
conflicts  which  caused  petitoner's  application  to  be  designated  for  hearing 
had  been  removed,  that  no  other  obvious  conflict  remained]  and  that  the 

l 

issues  upon  which  the  application  was  designated  for  hearing  had  been 

I 

substantially  affected.  The  Motions  Commissioner's  action  in  removing 

i 

petitioner’s  application  from  the  hearing  docket  was,  therefore,  the  only 

action  compatible  with  the  Commission’s  Rules  and  Regulations. 

I 

For  other  precedents  to  the  same  effect,  see  Piedmont  Broadcasting  Co. , 
3  RR  1802a  (1947);  Surety  Broadcasting  Co. ,  4  RR  103  (1948);  Grand 
Island  Broadcasting  Co. ,  7  RR  823  (1951);  Hilltop  Management  Corp.  9 
RR  1350a  (1953);  Radio  Suburbia,  Inc. ,  FCC  55-766  (1955);  Don  Lee 
Broadcasting  System,  7  RR  1093  (1952).  The  latter  case,  involving  as 
it  did  both  AM  and  television  applications,  is  particularly  Significant  in 
6864  view  of  the  fact  that  the  hearing  had  been  concluded,  the  record 
closed,  and  a  final  decision  issued  renewing  Don  Lee’s  Ah^  licenses.  No 
disposition  of  the  television  portion  of  the  hearing  had  beezi  made  "in  view 
of  the  continuance  of  the  ’freeze’  ’’.  However,  because  of  intervening 
changes  in  the  stock  ownership  of  Don  Lee  Broadcasting  System,  the  ap¬ 
plication  was  removed  from  hearing  status  and  thus  deprived  of  the 


1/  The  last  sentence  of  1.387(b)(3)  [  1  RR  51:387(b)(3)]  likewise  con¬ 
templates  that  applications  designated  for  hearing  may  on  occasion 
be  removed  from  the  hearing  docket  and  returned  to  the  pifocessing  line. 
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’’umbrella  protection”  provided  by  Rule  1.387(b)(3). 

31.  Although  Rule  1.373  is  headed  "Procedure  with  respect  to 
processing  of  standard  broadcast  applications”,  Section  3. 602  of  the  Rules 
Governing  Television  Broadcast  Stations  provides:  "Other  pertinent  pro¬ 
visions  of  the  Commissions  rules  and  regulations  relating  to  the  televi¬ 
sion  broadcast  service  are  included  in  the  following  parts:  Part  I  — 

Rules  Relating  to  Practice  and  Procedure  .  .  .  ”  in  which  Rule  1. 373 
appears.  Accordingly,  in  its  Reply  in  the  Wichita  Beacon  case,  8  RR  527 
(1952),  the  Broadcast  Bureau  contended  (Mimeo  83085)  that  Rule  1.373(g) 
was  expressly  applicable  in  television  as  well  as  AM  proceedings.  In  its 
decision  in  that  case  the  Commission  took  the  action  urged  by  the  Broad¬ 
cast  Bureau  —  it  returned  the  sole  remaining  television  application  to  the 
processing  line  (without,  however,  expressly  citing  Rule  1.373(g)  in  its 
order).  Wichita  Beacon,  8  RR  527  (1952).  The  Wichita  case  was  a  flat 
holding  that  the  Commission  would  not  permit  its  processes  to  be  pros¬ 
tituted  to  continue  "umbrella  protection”  to  an  applicant  after  the  reasons 
for  ordering  a  hearing  had  become  moot.  Similar  action  should  have  been 
taken  here,  particularly  since  the  composition  of  the  applicant  had  sub¬ 
stantially  changed  and  there  had  been  no  review  of  its  modified  legal, 
technical,  financial  and  other  qualifications  or  disqualifications. 

32.  In  Head  of  the  Lakes,  9  RR  801,  'without  documentation  of  any 
kind,  and  again  in  its  Memorandum  Opinion  and  Order  of  July  22,  1955 
in  this  proceeding,  the  Commission  stated  that  Rule  1. 373(g)  is  not  ap¬ 
plicable  to  television  cases.  Be  that  as  it  may,  the  provisions  of  Rule 
1.365  are  concededly  applicable  to  all  broadcast  applications  (AM  and 
television).  Rule  1.365(b)  as  quoted  above,  sets  forth  in  summary  fashion 

6865  the  procedures  spelled  out  in  more  detail  in  Rule  1. 373(g),  namely, 
that  the  application  will  be  returned  to  the  processing  line  where  the 
amendment  substantially  affects  the  issues.  In  the  instant  case  the  Com¬ 
mission  has  found  each  of  the  applicants  as  originally  constituted  to  be 
'legally,  technically,  and  financially  qualified”.  It  had  pointed  out  no 
particular  problems  in  its  McFarland  letters.  The  sole  issues  were 
comparative  in  nature,  necessitated  by  the  Ashbacker  decision  in  view 


of  the  co-pendency  of  three  applications  for  Channel  11.  The  subsequent 
dismissal  or  withdrawal  of  two  of  the  competing  applications  rendered 
moot  every  issue  specified  in  its  March  31,  1954  order.  T|iere  was  noth¬ 
ing  left  to  compare  and  the  new  revised  proposed  findings  bjy  the  parties 

contemplated  no  comparative  findings,  and  none  were  in  fadt  made.  The  dis- 

i 

missal  and  the  merger  agreement  thus  substantially  affected  the  issues. 

Rule  1. 373(g),  even  if  not  directly  applicable,  is  an  explicit  recognition 
that  the  removal  of  the  conflict  between  two  competing  applicants  by  the 

dismissal  of  one  substantially  affects  the  issues  and  requires  an  applica- 

1 

tion  under  Rule  1.365(b)  to  be  returned  to  the  processing  liije.  With  the 
return  of  the  WWSW  application  to  the  processing  line,  it  w|>uld  have  lost 
the  umbrella  protection  of  Rule  1. 387(b)(3).  Other  applications  filed 
prior  to  a  reexamination  and  grant  thereof  would  be  entitled  to  compara¬ 
tive  hearing  under  the  Ashbacker  decision,  326  U.S.  327.  j 

33.  (C)  The  Policy  Procedures  Evolved  in  the  Woodruff  and  Related 
Cases  Contravene  the  Requirements  of  the  Administrative  Procedure  Act. 
Notwithstanding  its  decision  in  the  Wichita  Beacon  case  and  |the  clear  pur¬ 
port  of  the  foregoing  rules,  the  Commission  ’’evolved”  a  procedure  or 
policy  in  the  spring  of  1953  whereby  the  sole  remaining  television  appli¬ 
cant  was  left  in  ”hearing  status”  and  not  returned  to  the  processing  line 
in  ”drop-out”  and  ’’merger”  cases,  thus  continuing  the  "umbrella  protec¬ 
tion”  of  Rule  1.387(b)(3).  Woodruff,  Inc.,  9  RR  387;  cf.  Head  of  the  Lakes, 
9  RR  801.  In  the  Woodruff  case  the  Commission  sought  to  distinguish  its 
Wichita  Beacon  decision  on  the  ground  that  it  had,  in  designating  Woodruff 
6866  for  hearing,  found  that  applicant  ’’legally,  technically,  j  and  financially 

qualified”,  whereas  that  determination  had  not  been  formally  made  under 

1/ 

the  ’’old”  procedure  in  designating  Wichita  Beacon  for  hearing.  —  That 


1/  The  Wichita  applications  were  designated  for  hearing  0n  July  18, 
1952,  two  days  before  the  1952  amendments  to  the  Communications 
Act  became  effective.  Under  those  amendments  the  Commission  is  ex¬ 
pressly  required  to  notify  the  applicant  of  all  reasons  why  his  application 
cannot  be  granted.  If  his  legal,  technical,  or  financial  qualifications  are 
not  questioned  in  the  McFarland  letter,  the  Commission  implicitly  accepts 
his  qualifications  in  those  respects.  Formal  findings  at  that  point  add 
nothing. 
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the  Commission's  attempt  to  distinguish  the  Wichita  case  on  the  basis  of 


"old"  and  "new"  hearing  procedures  was  pure  sophistry  is  apparent  from 
the  John  H.  Poole  case  decided  the  same  day  as  the  Woodruff  case  (9  HR 
387).  There  Poole,  like  the  Wichita  Beacon,  had  been  designated  for 
hearing  under  the  "old"  hearing  procedures,  with  no  formal  finding  that 
he  was  legally,  technically  and  financially  qualified.  Poole  was  neverthe¬ 
less  retained  in  hearing  status  (9  HR  387,  388). 

34.  In  deciding  to  allow  Woodruff  to  retain  the  "umbrella  protection" 
of  Rule  1. 387(b)(3),  notwithstanding  the  dismissal  of  his  sole  competitor, 
the  Commission  stated  that  such  procedures  were  necessary  in  order  to 
bring  "television  service  speedily  to  a  community"  (9  RR  386).  Similarly, 
in  the  Poole  case,  umbrella  protection  was  accorded  "in  order  to  speed 
television  service  to  a  community"  (9  RR  388).  This  same  procedure  was 
justified  in  Head  of  the  Lakes  (9  RR  803)  as  consistent  "with  the  overall 
public  interest  objective  of  providing  television  service  to  the  various 
communities  involved  at  the  earliest  possible  date". 

35.  In  view  of  the  express  requirements  of  the  Administrative  Pro¬ 
cedure  Act,  the  Commission  lacks  legal  authority  to  amend  procedural 
rules  by  policy  pronouncements  in  individual  decisions  which  are  diamet¬ 
rically  contrary  to  its  published  rules.  The  rules  categorically  provide 
that  where  the  "conflict"  which  necessitated  the  comparative  hearing  has 
been  removed  by  amendment  or  otherwise,  or  where  the  issues  are  sub¬ 
stantially  changed,  the  sole  remaining  applicant  for  the  frequency  must 

6867  be  returned  to  the  processing  line  for  reexamination  in  the  light  of 
intervening  developments  and  changes.  WWSZ,  Inc.,  4  RR  488b  (1949); 
Wichita  Beacon,  8  RR  527  (1952).  These  rules  have  been  duly  published 
in  the  Federal  Register.  No  rule  making  notices,  as  required  by  the  Ad¬ 
ministrative  Procedure  Act,  have  been  issued  looking  toward  a  modifica¬ 
tion  of  their  explicit  provisions.  No  formal  amendments  thereto  have 
been  published  in  the  Federal  Register.  To  permit  a  diametrically  oppo¬ 
site  result  by  administrative  decision  is  to  permit  a  circumvention  of 
statutory  requirements  laid  down  by  Congress.  Section  3(a)  of  the  Ad¬ 
ministrative  Procedure  Act  expressly  provides: 
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No  person  shall  in  any  manner  be  required  to  resort  to  .  .  . 
procedures  not  so  published. 

The  doctrine  of  the  Woodruff  and  Poole  cases  was  an  expression  of  policy-^ 
during  an  emergency  situation.  The  doctrines  there  announced  are  not 
rules  and  cannot  supersede  (where  contested)  the  categorical  provisions 
of  a  published  rule.  Furthermore,  in  the  Woodruff  and  Poole  cases  the 
competing  applications  were  dismissed  in  return  for  reimbursement  of 
their  expenses.  The  remaining  applications  were  unchanged.  There  were 
no  mergers.  An  applicant  who  continues  to  prosecute  his  original  appli¬ 
cation  can  with  far  more  equity  claim  continued  cut-off  protection  after  a 
drop-out  of  his  competitor  than  can  a  new  merged  group  which  never  in 
fact  enjoyed  umbrella  protection. 

36.  Whatever  be  the  validity  of  the  Woodruff,  Poole  and  Head  of  the 

I 

Lakes  decisions,  announced  at  a  time  when  the  Commission  was  resorting 
to  questionable  ’’short-cut”  procedures  ”to  speed  television  service  to  a 
community”,  that  emergency  situation  no  longer  prevails,  a  fact  recog¬ 
nized  by  the  Commission  when  it  repealed  its  so-called  ’ ’anti -straddling 
rule”  on  October  20,  1954  (11  HR  1541).  There  the  Commission  stated 
(pp.  1541-1542):  ! 

6868  5.  In  adopting  its 'anti- straddling  rule',  the  Commission  was 

applying  a  remedy  made  necessary  by  the  peculiar  situation  with  which  it 
was  faced  at  the  lifting  of  the  television  freeze.  However,  jhe  Commis¬ 
sion  has  now  reached  the  point  in  the  processing  of  television  applications 
where  it  believes  that  the  ’ anti- straddling  rule*  is  no  longer  required  in 
the  administrative  processes.  Outstanding  grants  of  authority  to  construct 
television  stations  now  number  over  570  and  open  the  way  for  television 
service  in  virtually  all  parts  of  the  country.  The  Commission  is  no  longer 

•  ,i 

faced  with  a  huge  backlog  of  applications.  All  of  the  uncontested  applica¬ 
tions  have  received  Commission  consideration  and  the  processing  of  such 


1/  Cf.  Arkansas  Television  Co.,  11  RR  359,  360  (1954).  Counsellor 
the  Broadcast  Bureau  in  originally  objecting  to  the  procedure  the 
parties  sought  to  follow  in  this  case  did  so  on  the  ground  it  violated  the 
’’policy”  of  the  Poole  case  (T.  1959). 
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uncontested  applications  is  now  on  a  current  basis.  In  addition,  all  of  the 
contested  applications,  which  require  comparative  hearings,  have  all  been 
designated  for  hearing.  Accordingly,  the  Commission  believes  that  there 
is  no  longer  any  necessity  for  retaining  the  Tanti- straddling  rule',  and  we 
are  dispensing  with  this  provision  at  the  same  time  that  we  are  deleting 
the  temporary  processing  procedure.—^ 

37.  A  number  of  television  services  are  presently  available  to 
Pittsburgh:^  Station  KDKA-TV,  established  in  1949,  and  currently  oper¬ 
ating  in  Pittsburgh  on  VHF  Channel  2;  Station  WENS,  established  in  August 
1953  and  currently  operating  in  Pittsburgh  on  UHF  Channel  16;  Station 
WQED,  established  in  April  1954,  and  currently  operating  in  Pittsburgh 
on  VHF  Channel  *13  (non- commercial  educational);  Station  WKJF-TV, 
established  July  1953,  with  operations  suspended  in  July  1954  (on  Channel 
53  in  Pittsburgh);  Station  WTVQ  with  construction  suspended  pending  res¬ 
olution  of  the  Lamb  controversy  (Channel  47  in  Pittsburgh);  Station  WSTV- 
TV,  Channel  9,  Steubenville,  Ohio  (with  Grade  A  signal  to  Pittsburgh); 
and  Station  WJAC-TV,  Channel  6,  Johnstown,  Pennsylvania  (with  a  Grade 
B  signal  to  Pittsburgh).  With  this  plethora  of  service  in  the  Pittsburgh 
area,  resort  to  questionable  procedures  can  no  longer  be  justified  as 
"emergency”  measures.  The  Commission  clearly  erred,  therefore,  in 
not  returning  the  WWSW  application  to  the  processing  line  for  restudy  and 
reexamination,  in  line  with  Rule  1. 365(b)  and  the  Wichita  case. 

38.  (D)  The  Milwaukee  and  St.  Louis  Merger  Precedents  are  Un¬ 
sound.  In  justifying  its  procedures  in  the  instant  case,  the  Commission 
relied  upon  precedents  and  rulings  in  handling  similar  "drop-outs”  and 

6869  "mergers"  in  the  St.  Louis  and  Milwaukee  hearings.  There,  and 
here,  the  Commission  seeks  to  rely  on  the  fiction  that  the  parties  who 
have  dismissed  their  applications  in  reliance  on  a  merger  deal  have  not 
yet  exercised  their  contractual  rights  and  that  an  application  for  consent 
must  be  subsequently  filed.  In  the  St.  Louis  and  Milwaukee  cases,  the 


1/  See  also  Preliminary  Report  of  FCC  to  Congress  (March  1955), 
paragraphs  1-4. 


103 


parties  at  least  gave  lip  service  to  the  legal  fiction  that  the  options  had 
not  yet  been  exercised.  Not  even  lip  service  is  given  to  that  fiction  here. 
The  parties,  in  their  joint  revised  findings,  frankly  told  the  Commission 
that  in  determining  whether  a  WWSW  grant  was  in  the  publib  interest,  the 
Commission  must  do  so  "on  the  assumption  that  Pittsburgh  |Radio  .  .  . 

i 

will  be  an  eventual  owner  of  50  percent  of  the  applicant,  WWSW,  Inc. " 
(Rev.  Fdgs.  9).  Regardless  of  the  Commission’s  caveat  about  future 
approval  of  a  formal  transfer,  the  contract  of  June  2,  1955  ^ives  Pitts¬ 
burgh  Radio  stockholders  immediate  and  present  rights  in  tjie  company. 
They  are  entitled  to  have  three  nominees  elected  as  interim  directors, 
and  these  three  with  a  like  number  named  by  P  G  Publishing  Company 
select  the  pivotal  seventh  director.  They  can  veto  any  pro]»sed  changes 
in  the  corporate  charter  or  by-laws.  They  can  inspect  corporate  books. 
They  are  entitled  to  have  their  share  of  the  dividends  placed  in  escrow. 

i 

They  cannot  be  "bought  off"  for  a  sum  less  than  $2,  500, 000|  ten  times 

the  amount  they  are  required  to  pay  for  their  capital  stock.  They  are 

i 

entitled  as  of  now  to  firm  long  term  employment  contracts  with  compen¬ 
sation  to  begin  in  some  instances  when  the  television  station  goes  on  the 
air,  some  two  years  before  the  parties  are  required  to  submit  formal 
transfer  applications  to  the  Commission.  These  contractual  provisions 
are  binding  between  the  parties.  Regents  of  Georgia  v.  Cgrroll,  338 
U.  S.  586  (1950).  Comparable  rights  were  deemed  to  constitute  "control" 
in  the  DuMont- Paramount  cases.  8  RR  541  (1953).  Thus,  the  ownership 
and  operation  of  the  proposed  station  regardless  of  the  caveats  by  the 
Commission,  differ  even  now  from  that  originally  proposed  by  WWSW, 
Inc.  (control-wise,  program-wise,  staff-wise).  The  Commission’s  own 
application  forms  require  the  applicant  to  attach  copies  of  ail  documents, 
6870  instruments  or  contracts  "relating  to  ownership,  management,  use 

i 

or  control  of  the  station  or  facilities,  or  any  right  or  interest  therein" 
(Section  II,  Question  22(d),  Form  301).  Rule  1.342  expressly  provides 
that  "options  to  purchase  stock,  pledges,  trusts  agreements,  and  other 
executory  agreements  are  required  to  be  filed".  Presumably  the  Com¬ 
mission  is  not,  in  its  rules  and  forms,  requiring  applicants  or  licensees 
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to  file  useless  information.  Presumably ,  therefore,  such  information  is 
material,  and  if  material  presumably  it  should  be  considered  (and  not 
wholly  ignored),  when  the  application  is  processed.  Clarksburg  Publish- 
ing  Co.  v.  FCC  (No.  12441). 

39.  In  the  past,  where  the  Commission  has  insisted  on  looking  at 
the  real  facts,  it  rigorously  followed  the  principle  that  it  would  not  make 
grants  for  the  purpose  of  a  subsequent  transfer  or  assignment  to  another 
entity  or  group.  "The  Commission  does  not  deem  it  in  the  public  interest 
to  grant  a  construction  permit  to  anyone  merely  for  the  purpose  of  per¬ 
mitting  such  person  to  assign  or  sell  the  permit  to  another,  nor  does  the 
Commission  deem  it  in  the  public  interest  to  authorize  in  advance  of 
granting  such  construction  permit  the  assignment  of  the  permit  to  a  third 
person".  Hearst  Radio,  Inc. ,  7  FCC  292,  295  (1939).  Here  the  Commis¬ 
sion  is  asked  by  the  parties  to  grant  Channel  11  to  WWSW,  Inc.  That  cor¬ 
poration  (originally  a  100%  subsidiary  of  P  G  Publishing  Company)  is 
obligated  by  contract  to  transfer  the  grant  to  a  merged  group  which  P  G 
will  not  control.  Thus,  WWSW,  Inc.  as  constituted  prior  to  June  2,  1955, 
is  not  the  real  party  in  interest.  See  also  Cole,  2  FCC  541,  542  (1936); 
Advertiser  Publishing  Co. ,  Ltd. ,  4  FCC  498  (1937);  Station  KXXL,  5  HR 
1206  (1949);  Porter  and  Eversole,  4  RR  680,  682  (1947);  City  of  Sebring, 

3  RR  710,  725  (1947). 

40.  The  WWSW  application  should  have  been  formally  amended  to 
reflect  the  changes  flowing  from  the  June  2,  1955  agreement.  For  ex¬ 
ample,  Section  II,  Question  22(d)  calling  for  information  on  existing  ex¬ 
ecutory  agreements,  options,  and  the  like,  was  answered  "no"  in  the  ap¬ 
plication  which  went  to  hearing.  That  answer  should  have  been  changed 
to  "yes"  in  view  of  the  merger  agreement.  Similarly,  the  answer  to  the 

6871  question  regarding  a  network  affiliation  ("No  commitment,  but  net¬ 
work  affiliation  is  planned")  should  have  been  changed  in  the  light  of  a 
signed  agreement  with  CBS.  The  program  schedule  (Section  IV  of  Form 
301)  listing  NBC  programs  should  have  been*changed  to  show  CBS  pro¬ 
grams.  The  section  requiring  applicants  to  submit  copies  of  their  cor¬ 
porate  articles  and  by-laws  should  have  been  amended  to  include  changes 


105 


6872 


reported  to  this  Commission  on  June  24,  1955.  Information  on  officers 
and  directors  should  have  included  the  new  office  of  "Chairman  of  the 
Board"  and  the  identity  of  the  individuals  and  their  qualifications.  WWSW’s 
original  application  showed  as  the  chief  means  of  financing,  a  bank  com* 
mitment  in  the  amount  of  $1, 500, 000.  The  merger  agreement  contem¬ 
plates  different  financing.  No  balance  sheets  were  supplied.  The  Exam¬ 
iner  should  have  insisted  (as  a  minimum)  on  a  formal  amendment  to  re¬ 
flect  these  substantial  changes  before  closing  the  record.  Independent 
Broadcasting  Co. ,  6  RR  1390  (1951).  In  not  requiring  such  jamendments 
to  be  submitted,  WWSW  avoided  the  requirements  of  Rule  lj.  365(b)  which 
permits  amendments  of  applications  after  they  have  been  designated  for 
hearing  "only  for  good  cause  shown".  In  asserting  in  its  Memorandum 
Opinion  released  July  25,  1955,  that  "There  has  been  no  amendment  of 
the  WWSW  application",  this  fact  is  true  only  because  the  Commission 
did  not  require  conformance  with  its  rules,  a  fact  implicit  from  its  foot¬ 
note  to  the  foregoing  statement. 

41.  Such  amendment  would  have  served  to  make  clear,  what  is  the 
fact,  that  the  merged  application  is  a  new  and  different  application  from 
the  one  examined  by  the  Commission  on  March  31,  1954.  fhe  changes, 
in  basic  respects,  are  more  fundamental  than  those  in  the  application 
filed  by  Telecasting,  Inc.  on  June  27,  1955,  requesting  a  modification  of 
an  existing  permit  to  specify  Channel  11  in  lieu  of  Channel  i6.  Both  were 
new.  Both  were  co- pending.  Neither  was  entitled  to  "umbrella  protection". 

42.  Applicants  have  no  legal,  equitable  or  moral  claim  to  umbrella 
protection  when  they  cease  to  prosecute  their  original  applications .  They 
have  no  right  to  concoct  "marriages  of  convenience"  pendente  lite,  with 
complete  assurance  that  no  matter  what  private  arrangement  they  reach 
no  third  party  will  be  permitted  to  file  a  competing  application  in  opposi¬ 
tion  to  their  merger  deal.  Congress  has  delegated  to  the  Commission, 
and  not  to  private  parties,  the  responsibility  of  parcelling  out  valuable 
portions  of  the  public  domain  —  to  the  best  qualified  applicants.  In  the 
interest  of  administrative  convenience  and  finality,  the  Commission  may 
establish  reasonable  "cut-off"  rules.  The  Commission  has  done  so,  but 
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only  to  the  extent  of  protecting  an  applicant  which  continues  to  prosecute 
his  own  application  in  the  form  presented  to  the  Commission  when  the  ap¬ 
plication  was  designated  for  hearing.  It  does  not  give  multiple  applicants 
carte  blanche  authority  to  buy  off  competitors,  to  effect  mergers,  and 
like  deals,  once  they  have  acquired  "umbrella  protection".  When  the 
competing  applicants  decide  among  themselves  not  to  prosecute  their  orig¬ 
inal  applications,  such  applications  should  be  dismissed.  Any  substituted 
application  should  either  be  given  a  new  file  number  of  (if  the  amendment 
route  is  permitted)  the  application  should  be  returned  to  the  processing 
line.  If  the  merger  arrangement  is  really  in  the  public  interest,  the 
merged  group  can  well  afford  to  take  the  risk  of  a  competitive  filing.  E 
it  is  not  in  the  public  interest,  then  other  persons  should  have  an  equal 
right  to  present  a  competing  proposal,  thus  affording  the  Commission  an 
opportunity  of  awarding  the  frequency  to  the  best  qualified  applicant.  Cf. 
Van  Curler,  11  FCC  1132  (1947). 

43.  No  broadcast  applicant  has  any  constitutionally  protected  right 
to  receive  a  grant  without  running  the  gauntlet  of  a  hearing.  Congress 
made  this  fact  clear  in  its  1952  amendments  to  the  Communications  Act 
when  it  gave  "persons  aggrieved"  the  absolute  right  to  have  grants  made 
without  a  hearing  suspended  while  a  hearing  was  held  on  public  interest 
issues.  This  legislation  was  adopted  by  Congress  notwithstanding  warn¬ 
ings  by  the  Commission  that  it  might  preclude  the  making  of  television 
grants  without  a  hearing.  (Hearings  before  House  Committee  on  Inter¬ 
state  and  Foreign  Commerce  on  S.  658  (April  1951),  pp.  70,  95-96). 

44.  (E)  The  Merged  WWSW  Application  Should  Have  Been  Assigned 
a  New  File  Number.  —  Up  to  this  point  we  have  treated  the  changes 

6873  flowing  from  the  "merger"  arrangement  in  the  light  most  favorable 
to  WWSW,  Inc.  —  as  changes  which  could  be  handled  under  the  Commis¬ 
sion's  rules  as  an  amendment  to  a  pending  application  and  as  not  neces¬ 
sitating  a  new  application  with  a  new  file  number.  As  we  have  seen, 
treated  even  in  that  light,  under  Rules  1.365(b)  and  1.373(g),  the  appli¬ 
cation  must  be  returned  to  the  processing  line  where  it  loses  its  umbrella 
protection,  and  must  run  the  gauntlet  of  competitive  filings.  A  fortiori. 


under  the  Commission's  rules,  the  same  result  must  follow  if  the  proposed 

changes  are  so  substantial  in  character  as  to  constitute  a  new  application. 

,  l 

Where  the  proposed  changes  are  "major"  in  character  (e.g.|,  the  substi¬ 
tution  of  a  partnership  for  an  individual  applicant),  the  Commission  has 
held  that  the  application  (as  thus  modified)  should  receive  a  new  file  num- 
ber  and  be  treated  as  a  new  application,  to  be  processed  accordingly. 

Radio  Reading,  6  RR  182  (1950);  J.  Granville  Clark,  7  RR  ^2  (1951);  Palo 
Alto  Radio  Station,  7  RR  963  (1952);  cf.  Don  Lee  Broadcasting  System, 

7  RR  1093,  1095,  1096  (1952).  j 

45.  Basically,  the  Radio  Reading  case  is  squarely  in  point:  X  had 
originally  filed  as  an  individual;  he  later  submitted  an  amendment  to  sub¬ 
stitute  himself  and  Y  as  equal  partners.  The  Commission  held  that  the 
change  was  so  substantial  that  the  amended  application  must  be  treated 
as  a  "new  application"  and  assigned  a  new  file  number.  In  the  instant 
case,  the  stock  of  WWSW,  Inc.  (as  of  March  31,  1954)  was  owned  by  a 
single  entity  (P  G  Publishing  Company).  Under  the  merger  agreement 
the  stock  of  WWSW,  Lie.  will  be  held  by  two  entities  —  50%  by  P  G  Pub¬ 
lishing  Company  and  50%  by  Pittsburgh  Radio  majority  stockholders. 

Thus,  under  the  Radio  Reading  precedent,  the  WWSW,  Inc.  japplication 
should  be  assigned  a  new  file  number  and  placed  at  the  bottom  of  the  proc¬ 
essing  line.  See  also  Panhandle  Broadcasting  Corporation,  4  RR  340 
(1948);  Huntington  Broadcasting  Co. ,  13  FCC  1032  (1949).  )hi  the  last 
cited  case,  a  44%  stockholder  of  one  of  the  competing  applicants  died 
after  the  record  was  closed  but  before  an  Initial  Decision  was  released. 

In  refusing  to  allow  the  applicant  to  substitute  other  persons  for  the  de¬ 
cedent,  the  Commission  said  (p.  1036):  'The  amendment  ii^  question 
6874  is  major  in  character  and  constitutes,  in  effect,  a  new  application". 
If  the  replacement  of  a  44%  minority  stockholder  constituted  a  new  appli¬ 
cation,  it  follows  a  fortiori  that  the  voluntary  relinquishment  by  one  group 
of  50%  interest,  contracted  to  a  competitor  with  present  rights  thereto, 
constitutes  a  new  application. 

46.  (F)  The  Survival  of  UHF  is  Essential  to  a  Nationwide  Competi¬ 
tive  Television  System.  --  Throughout  the  proceedings  which  culminated 


in  its  Sixth  Report  (released  April  14,  1952),  the  goal  of  a  nationwide 
competitive  television  service  was  uppermost  in  the  Commission’s  delib¬ 
erations  and  decisions.  In  that  report  the  Commission  reiterated  views 
previously  stated  that  the  12  VHF  channels  (Channels  2  through  13)  were 
insufficient  to  provide  an  adequate  television  structure  (particularly  in 
the  more  populous  portions  of  the  United  States),  and  that  an  additional 
70  UHF  channels  (Channels  14  through  83)  were  needed  for  that  purpose. 

To  that  end  the  Commission  proposed  to  "intermix"  VHF  and  UHF  in  the 
belief  that  UHF  would  thus  become  "an  integral  part  of  a  single,  nation¬ 
wide  television  service".  (Sixth  Report,  paragraphs  199-200,  1  RR,  Pt. 
Ill,  pp.  91:664- 665. 

47.  The  Commissions  optimism  has  not  been  borne  out  by  subse¬ 
quent  developments.  There  are  fewer  UHF  stations  now  on  the  air  than 
there  were  a  year  ago.  The  figures  are  illuminating:  121  stations  on  the 
air  on  December  31,  1953,  126  on  June  30,  1954,  117  on  December  31, 
1954,  and  105  on  May  5,  1955.  Of  154  UHF  stations  which  have  gone  on 
the  air  since  the  freeze  was  lifted  in  April  1952,  one-third  are  no  longer 
operating.  Of  the  337  UHF  construction  permits  which  have  been  granted, 
113  have  been  subsequently  surrendered,  and  80  stations,  for  which  per¬ 
mits  are  outstanding,  have  not  been  built  with  no  real  prospect  that  they 

2/ 

will  be  built  unless  the  allocation  plan  is  changed.— 

6875  48.  The  dire  straits  of  UHF  and  the  danger  of  its  ultimate  extinction 

unless  corrective  steps  are  taken  has  been  made  plain  by  the  Potter  hear¬ 
ings  and  developments  in  recent  months.  In  markets  with  two  or  more 
VHF  stations  on  the  air,  non-network  owned  UHF  stations  have  not  been 

JL/  See  Plotkin  Report,  p.  1. 

2/  Cf.  Plotkin  Report,  pp.  5-6.  In  each  of  the  following  21  markets 

TJHF  stations  facing  existing  or  imminent  competition  from  two  VHF 
stations  have  been  forced  to  discontinue  operations:  Buffalo,  Kansas  City, 
Dayton,  Little  Rock,  Festus  (St.  Louis),  Louisville,  Battle  Creek,  Flint, 
Houston,  Duluth-Superior,  St.  Louis,  Los  Angeles,  Portland  (Maine), 
Albany- Schenectady- Troy,  Oklahoma  City,  Milwaukee,  Charlotte  (Durham), 
Des  Moines  (Ames),  Stockton,  Providence  and  Tulsa. 


able  to  survive,  a  fact  which  the  Commission  with  some  reluctance  was 
forced  to  recognize  in  March  of  1955.  At  that  time  it  designated  for  hear¬ 
ing  a  number  of  requests  for  rule  making  proceedings  designed  to  bring 
about  ’’deintermixture”  in  several  markets,  i.e. ,  to  removp  ungranted 
VHF  channels  from  areas  which  are  predominantly  UHF  and  to  move  those 
VHP  channels  into  areas  which  are  predominantly  VHF  and  where  UHF 
has  been  unable  to  obtain  a  foothold.  Identical  ’’deintermixture”  requests 

j  j 

had  been  denied  as  late  as  January  1955.—  ' 

49.  Voluminous  data  was  submitted  to  the  Commission  in  May  and 

i 

June  of  1955  pertaining  to  the  five  markets  where  deintermixture  hearings 
have  been  ordered,  namely:  Madison- Rockford,  Peoria,  Evansville, 
Hartford -Springfield  and  Albany- Schenectady- Troy.  Requests  to  effect 
a  similar  deintermixture  in  other  markets  are  dependent  upon  the  Com¬ 
mission’s  decision  in  these  five  areas.  In  the  Albany- Schenectady- Troy 
hearing,  where  it  is  contended  that  a  second  VHF  channel  would  mean  the 
demise  of  three  UHF  operations,  the  Commission  added  a  special  caveat 
that  its  decision  in  that  case  would  be  ”uniformly  followed”  !in  similar 


situations  (FCC  55-492,  Par.  11,  Docket  11238). 

50.  Prior  to  the  Commission's  actions  of  July  20,  1^55,  here 
complained  of,  Pittsburgh  could  be  "deintermixed”  in  either  of  two  ways: 
(1)  by  limiting  that  market  to  the  one  existing  VHF  commercial  operation 
and  making  all  additional  grants  on  UHF  or,  (2)  by  making  Additional  VHF 

i 

grants  on  Channels  4  and  11  and  by  endeavoring  to  shift  VHF  channels 
from  UHF  areas  and  adding  them  to  Pittsburgh  to  take  care  of  existing 
UHF  operations.  In  granting  Channel  11  to  WWSW,  Inc.  on  July  20,  1955, 
pending  a  decision  on  the  deintermixture  cases,  the  Commission  has  tied 


1/  Cf.  Preliminary  Report  of  FCC  to  Congress  (March  ^955),  Par.  11. 
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its  hands  and  eliminated  the  first  alternative. 

51.  Public  interest  dictates  that  additional  VHF  grants  in  Pittsburgh 
await  a  decision  by  the  Commission  on  the  vital  question  of  "selective  de¬ 
intermixture".  In  Peoria,  Madison,  Corpus  Christi  (and  in  perhaps  other 
cities  like  Fresno  and  Evansville  where  deintermixture  requests  are 

pending)  the  Commission  has  withheld  action  finalizing  a  second  VHF  grant 

2/ 

until  the  deintermixture  problem  has  been  resolved.—  Public  interest 

3/ 

dictates  that  such  action  should  have  been  followed  in  this  case.—  If 
Pittsburgh  is  to  cease  to  have  UHF,  an  inevitable  consequence  of  the 
instant  grant,  that  decision  should  be  reached  by  this  Commission  after  a 


\J  On  April  15,  1955,  Telecasting,  Inc.  advised  the  Commission 
"that  the  advent  of  another  VHF  station  in  Pittsburgh,  whether 
through  the  reallocation  of  Channel  9  as  proposed  by  WSTV  and  CBS,  or 
through  the  grant  of  one  of  the  applications  now  pending  for  Channel  11  in 
Pittsburgh  and  Channel  4  in  Irwin,  Pennsylvania,  will  mean  that  WENS 
will  be  unable  to  continue  operation.  The  only  solution  which  will  permit 
competitive  television  in  Pittsburgh  rests  in  deintermixture  to  make  Pitts - 
burgh  an  all- V  or  an  all-U  market".  Telecasting,  Inc.  further  advised 
the  Commission  that  it  was  "conducting  a  detailed  study  to  determine  the 
best  method  by  which  to  deintermix  Pittsburgh"  and  that  as  soon  as  a  sat¬ 
isfactory  plan  can  be  developed  Telecasting  will  file  "appropriate  plead¬ 
ings  looking  toward  deintermixture  in  Pittsburgh".  Copies  of  this  com¬ 
munication  were  sent  to  counsel  for  WWSW  and  Pittsburgh  Radio.  Six 
days  thereafter  the  Commission  added  its  general  issue  in  the  Albany 
hearing  (not  yet  resolved),  stating  that  the  precedent  established  there 
would  be  controlling  in  other  markets.  For  that  reason,  filing  of  a  formal 
deintermixture  petition  for  Pittsburgh  has  been  deferred. 

2/  See  testimony  of  FCC  Chairman  McConnaughey,  before  a  Sub¬ 
committee  of  the  Committee  on  Interstate  and  Foreign  Commerce 
on  S.  1648,  84th  Congress,  IstSess.,  pp.  43-44,  July  7,  1955. 

3/  See  Plotkin  Report,  pp.  11-12,  Commission  Preliminary  Report, 
Par.  11.  Senator  Magnuson,  Chairman  of  the  Senate  Committee 
on  Interstate  and  Foreign  Commerce,  has  expressed  the  view  that  "the 
Commission  has  a  real  and  moral  responsibility  to  inform  the  public  as 
quickly  as  possible  as  to  what  it  expects  to  do  on  selective  deintermixture" 
(Broadcasting- Telecasting,  August  8,  1955,  p.  81). 


careful  study  of  all  pertinent  facts,  and  not  by  a  precipitate  VHF  "quickie 
grant". 

52.  The  foregoing  facts,  in  addition  to  the  public  interest  matters 
inherent  therein,  likewise  warrant  the  issuance  by  this  Commission  of  a 

i 

temporary  stay  of  the  July  20,  1955  grant  until  the  Commission  has  had 
6877  an  opportunity  to  pass  upon  the  instant  protest  and  petition  for  re¬ 
hearing  or  reconsideration. 

53.  Section  10(d)  of  the  Administrative  Procedure  Aci  (5  U.S.  C. 
Sec.  1009(d)  provides  as  follows:  "Pending  judicial  review  any  agency  is 
authorized,  where  it  finds  that  justice  so  requires,  to  postpone  the  effec¬ 
tive  date  of  any  action  by  it".  In  commenting  on  this  provision  the  House 
judiciary  Committee  stated:  ’The  authority  granted  is  equitable  and 
should  be  used  by  both  agencies  and  courts  to  prevent  irreparable  injury 
..."  Sen.  Doc.  248,  79th  Congress,  2d  Sess.,  p.  277  (1946).  This 
Commission,  as  an  expert  body  and  as  a  result  of  data  submitted  in  the 
pending  deintermixture  hearings  —  facts  which  it  was  not  possible  to 
apprise  the  court  fully,  knows  that  a  non-network  operated  UHF  station 
cannot  survive  against  a  second  commercial  VHF  station  in  the  same 

market.  In  short.  Telecasting  will  suffer  "irreparable  damage"  from  the 

i 

instant  grant  if  WWSW  is  permitted  to  go  on  the  air.  In  such  situations 
this  agency  should,  to  use  the  language  of  the  House  Judiciary  Committee, 
stay  the  effective  date  of  its  action  while  considering  a  protest  and  petition 
for  reconsideration  which  obviously  presents  "substantial  questions". 

I 

VII.  Issues 

54.  The  issues  raised  by  the  foregoing  facts,  matter^  and  things 
and  upon  which  the  WWSW  application  should  be  designated  for  hearing, 
are  as  follows: 


(1)  To  determine  whether,  in  the  light  of  the  merger  agree¬ 
ment  of  June  2,  1955,  representations  of  counsel  at  the  further  hearings 
on  June  27-29,  1955,  and  applicable  Commission  precedents,  the  Pitts¬ 
burgh  Radio  application  (Docket  No.  8840)  should  have  been  dismissed 

I 

under  Rule  1. 364  before  any  further  action  was  taken  on  the  WWSW  appli 
cation  (Docket  No.  8730). 


112 


(2)  To  determine  whether,  before  granting  the  WWSW  appli¬ 
cation  and  dismissing  the  Pittsburgh  Radio  application,  Pittsburgh  Radio 
should  have  been  required  in  accordance  with  Rule  1.366  and  the  principles 
of  the  Four  States  Broadcasters  case  to  submit  an  affidavit  setting  forth 

in  detail  the  consideration  received  and/or  promised  in  connection  with 
6878  the  dismissal  of  its  application. 

(3)  To  determine  whether  a  grant  of  the  WWSW  application 
and  the  simultaneous  dismissal  of  the  Pittsburgh  Radio  application,  thus 
dispensing  with  a  petition  to  dismiss,  an  affidavit  of  consideration  and 
findings  by  the  Examiner  on  such  matters,  conformed  to  the  ’’policy”  pro¬ 
cedures  laid  down  by  the  Commission  in  the  Poole  and  related  cases. 

(4)  To  determine  the  consideration  paid  or  promised  and  by 
whom,  to  Pittsburgh  Radio  and  its  officers,  directors,  stockholders  and 
employees  to  procure  the  withdrawal  of  the  Pittsburgh  Radio  application 
(Docket  No.  8730)  for  Channel  11  and  whether  such  payments  or  commit¬ 
ments  are  in  the  public  interest. 

(5)  To  determine  whether,  in  view  of  the  provisions  contained 
in  the  merger  agreement  and  representations  made  at  the  June  27-29, 

1955  hearings  and  applicable  laws,  rules  and  precedents,  the  WWSW  appli¬ 
cation  should  have  been  returned  to  the  processing  line. 

(6)  To  determine  what  steps  have  been  taken  by  the  parties  to 
the  merger  agreement  of  June  2,  1955  to  carry  out  its  provisions,  with 
particular  reference  to  the  steps  taken  prior  to  the  closing  of  the  record, 
between  the  closing  of  the  record  and  the  Commission's  action  of  July  20, 
1955,  and  subsequent  thereto. 

(7)  To  determine  the  extent  to  which  the  provisions  of  the 
June  2,  1955  agreement  are  immediately  and  presently  effective,  with 
particular  reference  to  what  rights  and  obligations  the  majority  stock¬ 
holders  of  Pittsburgh  Radio  have  in  WWSW,  Inc.  prior  to  their  formal 
acquisition  of  stock  in  said  company. 

(8)  To  determine  whether  WWSW,  Inc. ,  as  a  result  of  the 
merger  agreement  of  June  2,  1955  and  steps  taken  thereunder,  is  still, 
legally,  technically,  and  financially  qualified. 


(9)  To  determine  whether  the  signing  of  contract*  of  employ¬ 
ment  by  WWSW,  Inc.  with  officers  and  directors  of  Pittsburgh  Radio, 
and  the  utilization  of  their  services,  prior  to  their  disposal  of  WJAS  (AM 


6879  and  FM)  is  in  the  public  interest,  with  particular  reference  to  the 
Commission’s  multiple  ownership  rules,  the  Macon  doctrine,  and  the 
Sanders  case. 


(10)  To  determine  whether  the  utilization  by  WWSW,  Inc. , 
as  a  director  and  as  employees  in  executive  capacities  of  officers  and 


directors  of  four  AM  stations  located  in  the  Pittsburgh  area  is  in  the  pub¬ 
lic  interest,  with  particular  reference  to  the  Commission’s  multiple  own¬ 
ership  rules,  the  Macon  doctrine,  and  the  Sanders  case. 

— — 

(11)  To  determine  whether  the  provisions  of  the  contract  for 

the  election  of  three  nominees  of  Pittsburgh  Radio  as  interim!  directors 
constitute  a  relinquishment  by  P  G  Publishing  Company  of  affirmative 
control  of  WWSW,  Inc.  in  violation  of  Section  310(b)  of  the  Communications 
Act.  | 

(12)  To  determine  whether  the  parties  to  the  Jun^  2,  1955 
agreement  are  trafficking  in  broadcast  frequencies  in  violation  of  the 
Communications  Act  and  the  Commission’s  rules  and  policie^* 

(13)  To  determine  whether  the  substitution  of  CBS  for  NBC 
programs  cures  the  deficiencies  in  WWSW’s  program  proposals  summar¬ 
ized  in  findings  filed  in  this  proceeding  by  Pittsburgh  Radio  in  March, 

1955.  j 

(14)  To  determine  whether  the  ’’policy”  enunciated  in  the 
Poole  and  related  cases,  in  the  light  of  the  requirements  of  the  Adminis¬ 
trative  Procedure  Act  (Section  3(a)),  may  be  followed  under  the  facts  of 
this  case,  especially  in  view  of  the  provisions  of  Rule  1.365(b)  and 
1.373(g),  the  decision  in  the  Wichita  case,  and  pronouncements  by  this 
Commission  in  its  decision  and  order  repealing  the  ’’anti- straddling” 
rule. 

i 

(15)  To  determine  the  number  and  character  of  cither  televi¬ 
sion  services  presently  available  to  Pittsburgh,  and  to  determine  whether 
public  interest  considerations  (in  the  light  of  such  services)  Require  the 
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application  of  Role  1.385(b)  as  interpreted  in  the  Wichita  case  or  the 
"emergency”  policy  procedure  enunciated  in  the  Poole  and  related  cases. 

6880  (16)  To  determine,  in  the  light  of  the  number  of  services 

presently  available  in  the  Pittsburgh  area,  whether  it  is  in  the  public  in¬ 
terest  to  permit  applicants  to  enter  into  merger  agreements  during  the 
course  of  a  hearing  and  still  retain  the  '’umbrella  protection"  of  Rule 
1.387(b)(3). 

(17)  To  determine  the  real  parties  in  interest  in  WWSW,  Inc. 
subsequent  to  the  June  2,  1955  merger  agreement,  and  whether  and  to 
what  extent  the  real  parties  in  interest  have  changed  since  the  Commission 
examined  the  application  on  March  31,  1954. 

(18)  To  determine  the  extent  to  which  the  information  con¬ 
tained  in  the  application  of  WWSW,  Ihc.  at  the  time  the  record  was  closed 
on  January  24,  1955  was  rendered  inaccurate,  inapplicable,  or  incomplete 
by  the  merger  agreement  of  June  2,  1955  and  events  subsequent  thereto, 
and  to  determine  whether  in  the  light  of  such  evidence,  the  changes  are 
major  in  character. 

(19)  To  determine  whether  the  WWSW,  Inc.  application,  as 
a  result  of  the  merger  agreement  of  June  2,  1955  and  steps  taken  and  to 
be  taken  thereunder,  is  tantamount  to  a  new  application. 

(20)  To  determine  whether  the  merged  WWSW  application 
should  be  treated  as  a  new  application  and/or  assigned  a  new  file  number. 

(21)  To  determine  whether,  in  the  light  of  Telecasting  Inc.'s 
request  to  the  Commission  of  April  15,  1955  (served  on  all  parties  to  the 
Channel  11  hearing),  the  Commission's  Notice  of  Further  Rule  Making  in 
the  Albany  proceeding  (Docket  No.  11238,  Par.  11),  and  the  practice  of 
the  Commission  of  not  granting  additional  VHF  stations  in  markets  where 
deintermixture  petitions  are  pending  and  unresolved,  it  is  in  the  public 
interest  to  grant  an  additional  VHF  channel  in  Pittsburgh  until  pending 
deintermixture  rule  making  proceedings  have  been  decided  and  the  future 
policy  of  the  Commission  on  deintermixture  has  been  enunciated. 

(22)  To  determine  the  effect  a  second  VHF  commercial  grant 
in  Pittsburgh  will  have  on  existing  UHF  operations  in  that  market,  and  in 


* 


4 


the  light  of  such  facts,  whether  a  grant  of  a  second  VHF  station  is  in  the 

i 

public  interest,  particularly  in  view  of  "intermixture”  policies  ennunci- 
ated  by  the  Commission  in  its  Sixth  Report  and  in  Radio  Wisconsin,  8  RR 
6881  467,  468  (1952).  ! 

(23)  To  determine  whether  the  majority  stockholders  of  Pitts- 
burgh  Radio,  with  present  rights  in  WWSW,  Inc. ,  are  qualified  applicants 
in  view  of  their  acquisition  of  affirmative  control  of  Pittsburgh  Radio  in 
May  1955  without  the  Commission's  prior  consent. 

(24)  To  determine  in  the  light  of  the  evidence  adduced  under 
the  foregoing  issues  whether  WWSW,  Inc.  is  a  qualified  applicant  and 
whether  a  grant  to  WWSW,  Inc.  would  serve  the  public  interest,  conven¬ 
ience  and  necessity. 

V1U..  Conclusion 

"WHEREFORE,  in  the  light  of  the  foregoing,  petitioner  requests 
that  the  Commission  grant  the  relief  set  forth  in  paragraph  jl  of  this 


Petition. 

Respectfully  submitted,  j 

TELECASTING,  INC. 

By  /s/  James  A.  McKenna,  Jr. 

By  /s/  Vernon  L.  Wilkinson 

McKenna  &  Wilkinson 
1735  OeSales  Street,  N.W., 
Washington  6,  D.  C. 

August  22,  1955.  Its  Attorneys 


AFFIDAVIT 


LARRY  H.  ISRAEL  AFFIRMS  THAT  HE  IS  THE  VICE 
PRESIDENT  OF  TELECASTING,  INC.,  THE  PROTESTING  PARTY; 

THAT  HE  KNOWS  THE  CONTENTS  OF  THE  ATTACHED  PROTEST; 

THAT  THE  FACTS  THEREIN  ALLEGED  ARE  TRUE  OF  HIS  OWN  KNOWL¬ 
EDGE,  EXCEPT  FOR  SUCH  FACTS  AS  ARE  BASED  UPON  INFORMATION 
AND  BELIEF,  AND  AS  TO  SUCH  FACTS  HE  BELIEVES  THEM  TO  BE 
TRUE. 

RESPECTFULLY  SUBMITTED, 
TELECASTING,  INC. 

BY:  /s/  Larry  H.  Israel 


SUBSCRIBED  AND  SWORN  TO  BEFORE  ME  THIS  20th  DAY  OF  AUGUST, 
1955. 


[Seal] 


/s/  Faye  F.  Smith 

Notary  Public,  D.  C. 
My  commission  expires  2/28/57. 


(CERTIFICATE  OF  SERVICE) 


[Received  Sept.  2,  1955,  FCC  Mail  &  Files] 


In  re  Applications  of  ) 

WWSW,  INC.  ] 

Pittsburgh,  Pennsylvania  j 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC.  ] 
Pittsburgh,  Pennsylvania  j 

For  Television  Construction  Permits  \ 


Docket  No.  8730 
File  No.  BPCT-254 

Docket  No.  8840 
FUe  No.  lBPCT-345 


Comment  on  "Petition  Protesting  Grant  and  For 


e consideration  or  Re 


1.  On  August  22,  1955,  Telecasting,  Inc.  (hereinafter  "WENS"), 
permittee  of  television  Station  WENS -TV,  Pittsburgh,  Pennsylvania, 
filed  a  Petition  objecting  to  the  Commission's  recent  actioa  granting  the 
application  of  WWSW,  Inc.  for  a  construction  permit  for  a  pew  television 
station  to  operate  on  Channel  11,  Pittsburgh.  Petitioner's  {standing  and 
the  relief  sought  by  it  are  predicated  upon  the  provisions  of  both  Section 
309  (c)  and  Section  405  of  the  Communications  Act  of  1934,  {as  amended. 
The  allegations  of  the  petition  are  numerous,  complex  and  detailed  and 
need  not  be  reiterated  or  summarized  here.  In  the  interest  of  simplicity 
and  brevity,  we  shall  merely  advert  to  those  factual  allegations  which  we 
consider  pertinent  and  significant,  pointing  out  at  the  outset  that  the  other 

I 

matters  set  forth  in  the  WENS  Petition  in  our  view  are  either  lacking  in 
decisive  significance  or  were  considered  by  the  Commission  heretofore 
in  respect  to  prior  decisions  in  the  same  proceeding.  We  think  it  is  note- 
worthy,  for  instance,  that  in  the  Memorandum  Opinion  and  Order  adopted 
by  the  Commission  on  July  20,  1955  (FCC  55-788)  the  Commission  denied 

6928  a  request  by  WENS  for  a  waiver  of  the  provisions  of  Section  1.387(b)  (3) 

I 

of  the  Commission  s  Rules  and  dismissed  an  application  filed  by  WENS  for 
a  new  television  station  to  operate  on  Channel  11  in  Pittsburgh  (the  same 
channel  sought  by  the  above -entitled  applicants),  on  the  ground,  inter  alia, 
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. .  the  applications  for  Channel  11  have  been  in  hearing 
since  April  30,  1954,  and  there  was  no  basis  for  not  proceeding 
in  the  usual  course  with  the  comparative  hearing  to  which  the 
applicant  was  not  a  party.  Section  1. 387(b)(3)  of  our  Rules, 
which  was  adopted  pursuant  to  a  suggestion  of  the  Supreme 
Court  in  Ashbacker  Radio  Corp.  v.  Federal  Communications 
Commission,  326  U.S.  327,  fulfills  the  very  important  func¬ 
tion  of  providing  for  the  proper  dispatch  of  the  Commissions* 
business  by  preventing  comparative  hearings  from  being  dis¬ 
rupted  by  the  insertion  of  applications  filed  during  the  course 
of  the  hearing. . . " 

It  is  also  significant  that  in  a  further  Memorandum  Opinion  and  Order, 
released  July  22,  1955  (FCC  55-816),  the  Commission  dismissed  a  petition 
filed  July  1,  1955,  by  WENS,  requesting  the  return  of  the  WWSW  applica¬ 
tion  to  the  processing  line,  and  the  cancellation  of  an  alleged  inconsistent 
action  of  the  Hearing  Examiner  granting  the  WWSW  application  and  dis¬ 
missing  the  application  of  Pittsburgh  Radio  Supply  House,  Inc.  (herein¬ 
after  ”Supply  House”),  and  further,  dismissed  the  Supply  House  application 
and  s imultaneously  granted  the  WWSW  application  for  a  construction  per¬ 
mit  for  a  new  television  station  to  operate  on  Channel  11  in  Pittsburgh. 

In  taking  adverse  action  upon  the  previous  WENS  petition  to  dismiss  the 
6929  WWSW  application,  the  Commission,  inter  alia,  pointed  out  that 
WENS  is  not  a  party  to  the  above -entitled  proceeding  within  the  meaning 
of  Section  409  of  the  Communications  Act  of  1934,  as  amended,  and  that 
consequently  it  - 

”had  no  right  to  clothe  itself  with  amicus  curiae  status  at 
this  stage  of  an  adjudicatory  proceeding  If  the  petitioner 
has  any  claim  to  status  to  be  heard  in  connection  with  the 
instant  proceeding,  such  right  can  only  be  asserted  after 
the  Commission  itself  has  acted  with  respect  to  the  said 
proceeding. 


”8.  In  any  event,  the  principal  matters  asserted  in  support 
of  the  relief  here  requested  (see  paragraph  4)  were  before  us 


Many  of  the  matters  set  forth  in  the  instant  WENS  Petition  were 
brought  to  the  Commission's  attention  in  the  prior  pleadings  filed  by  WENS. 

It  is  noted,  also,  that  at  the  present  time  an  appeal  filed  by  WENS 
from  the  Commission's  actions  granting  the  WWSW  application  and  dismis¬ 
sing  its  own  application  is  pending  before  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  (Case  No.  12, 841)  and  that  the  Court 
has  denied  a  motion  by  WENS  to  stay  these  Commission  actions  pending 
perfection  of  its  appeal. 


in  the  proceeding  with  respect  to  petitioner's  tendered  applica¬ 
tion  for  Channel  11.  These  matters  were  considered  in  our  Mem¬ 
orandum  Opinion  and  Order  of  this  same  date,  supra,  and  were 
found  to  be  wanting  in  merit. . . " 

2.  In  view  of  the  fee t  that  an  "instrument  of  authorization"  has  been 
granted  WWSW,  Inc.  in  this  case  after  a  full  hearing  pursuant  to  Section 
309(b)  of  the  Communications  Act,  as  amended,  it  is  apparent,  we  believe, 
that  such  a  grant  is  not  subject  to  protest  under  the  provisions  of  Section 
309(c)  of  the  Act.  However,  we  are  also  of  the  view  that  certain  allega¬ 
tions  of  the  WENS  pleading  justify  inquiry  by  the  Commission  and  that 

this  should  be  accomplished  by  considering  the  WENS  pleading  solely  in 

2/ 

the  posture  of  a  petition  for  rehear  tag  under  Section  405.  — 
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>  3.  As  alleged  by  WENS,  the  grant  of  the  WWSW  application  for  a 

construction  permit  stems  directly  from  a  certain  agreement  to  merge 

. 

entered  into  on  June  2,  1955,  between  P  G  Publishing  Co. ,  Pittsburgh 
Radio  Supply  House,  Inc.  and  certain  majority  stockholders  thereof,  and 
WWSW,  Inc.  pursuant  to  which  Pittsburgh  Radio  Supply  House,  Inc.  con¬ 
sented  to  the  dismissal  of  its  application.  The  agreement,  which  per  se 
resolved  the  comparative  differences  theretofore  prevailing  between  WWSW, 
Inc.  and  Pittsburgh  Radio  Supply  House,  Inc.  was  received  into  evidence  as 
part  of  the  record  of  the  above -entitled  proceeding.  However,  a  substantive 
analysis  of  the  agreement  was  not  made  in  the  Initial  Decision  or  in  the 
Commission's  Memorandum  Opinion  and  Order  granting  the  WWSW,  Inc. 
application  for  construction  permit.  Examination  of  the  provisions  of  the 
agreement  now  discloses  that  it  raises  substantial  questions  impinging 
upon  long -established  Commission  policies  and  relating  to  Conformity  of 

i 

the  grant  to  WWSW,  Inc.  with  the  requirements  of  Section  310(b)  of  the 
Communications  Act,  as  amended  and  of  the  Commissions'  Rules.  These 


-  Section  405  makes  discretionary  the  grant  of  a  petition  for  rehearing 
by  the  Commission.  It  provides  in  pertinent  part  that  "rehear tags  shall  be 
governed  by  such  general  rules  as  the  Commission  may  establish  except 
that  no  evidence  other  than  newly  discovered  evidence. . .  or  evidence  which 
the  Commission  believes  should  have  been  taken  in  the  original  proceeding " 
shall  be  taken  on  any  rehearing.. . "  (emphasis  supplied).! 
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matters  were  previously  overlooked  by  the  parties,  were  not  previously 
brought  to  the  Commission's  attention,  and  consequently,  do  not  appear 
to  have  been  considered  by  the  Commission  in  connection  with  its  previous 
actions  in  this  case.  In  brief,  the  matters  to  which  we  refer  are: 

Tt(a)  The  agreement  of  June  2,  1955,  provides  for  the  re¬ 
vision  of  the  corporate  charter  of  WWSW,  Inc. ,  among 
other  things,  by  enlarging  the  board  of  directors  from  3  to 
7.  It  appears  that  immediately  after  an  escrow  deposit  is 
made  by  Pittsburgh  Radio  Supply  House  stockholders  (Agree¬ 
ment,  Sec.  5.  Q2)  P  G  Publishing  Company  is  to  cause  3  nominees 
of  such  stockholders  -  A.  M.  Barnes,  W.  Caro  the  rs  Irvin  and 
6931  Benjamin  B.  Crone  -  to  be  elected  to  the  Board  of  Directors  of 
WWSW,  Inc.  The  two  groups  of  directors,  i.  e. ,  those  elected 
by  P  G  Publishing  Company,  which  is  at  present  the  parent 
company  of  WWSW,  Inc. ,  and  those  thus  nominated  by  the 
Pittsburgh  Radio  Supply  House  stockholders,  are  then  to  agree 
on  a  person  to  fill  the  remaining  vacancy  on  the  WWSW  Board. 
Provision  is  made  for  the  death  or  declination  of  any  of  the  3  nom¬ 
inees  of  Supply  House  stockholders  and  these  directors  are  to 
serve  as  so-called  "interim”  board  of  directors  of  WWSW  until 
such  time  as  the  agreement  is  finally  consummated  after  the 
disposal  of  Pittsburgh  Radio  Supply  House's  other  Pittsburgh 
broadcast  interests  (Agreement,  Section  6.03).  The  latter 
eventuality  need  not  occur  under  the  express  terms  of  the 
Agreement  until  June  2,  1958,  or  3  years  from  now  (see  Agree¬ 
ment,  Sections  5. 04  and  6. 03).  Thus;  it  appears  that  the  tele¬ 
vision  station  authorized  to  WWSW,  Inc.  will  in  fact  be  built  and 
operated  for  a  time  under  the  joint  control  of  the  licensees  of 
two  standard  broadcast  stations  in  Pittsburgh  in  violation  of  the 
Commission  policy  and  rules  on  duopoly.  See  Times -World 
Corp. ,  11  Pike&  Fischer,  RR  334,  344. 

(b)  On  the  facts  outlined  in  subparagraph  (a),  supra,  it  may 
also  be  seriously  questioned  whether  effectuation  of  the  pro¬ 
visions  of  the  agreement  on  the  election  of  interim  directors 
prior  to  the  time  when  Pittsburgh  Radio  Supply  House,  Inc. 
files  an  application  for  Commission  consent  to  the  disposal  of 
its  present  radio  licenses  in  the  Pittsburgh  area  will  result 
in  a  de  facto  transfer  of  control  of  WWSW,  Inc.  without  Com¬ 
mission  consent  in  violation  of  Section  310(b)  of  the  Communi¬ 
cations  Act. 

(c)  The  agreement  of  June  2,  1955,  provides  (Section  3. 03) 
for  the  execution  of  contracts  of  employment  with  named 
individuals.  Three  of  these  individuals  are  presently  af¬ 
filiated  as  directors,  officers  or  stockholders  of  Pittsburgh 
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Radio  Supply  House,  Inc.  and  two  of  them  -  H.  H.  Stehman, 
the  Vice-President,  Secretary  and  a  director  of  Supply  House; 
and  Caley  E.  Augustine,  a  director  of  Supply  House  -  are  to 
be  employed  amost  immediately  at  substantial  salaries,  for 
an  extended  period  of  time.  H.  Kenneth  B  re  mien,  who  is  the 
President  and  also  a  director  of  Supply  House  and  a  subs  tan- 
6932  tial  stockholder  thereof,  is  to  have  a  five-year  contract  of 
employment,  commencing,  however,  with  the  final  consum¬ 
mation  of  the  June  2,  1955,  Agreement,  at  a  minimum  com¬ 
pensation  of  $25, 000  a  year  and  a  maximum  of  $50, 000.  No 
provisions  is  made  in  the  June  2,  1955,  Agreement  fot  sev- 
erence  of  these  three  individuals  of  their  connection  with 
Supply  House.  This,  too,  raises  a  question  as  to  whether  the 
grant  of  the  WWSW  television  application,  in  accordance 
with  the  terms  of  the  Agreement  of  June  2,  1955,  violates 
established  Commission  policy  and  the  requirements  of 
Section  3. 35  of  the  Commission's  Rules. 

(d)  The  Agreement  of  June  2,  1955,  makes  no  provision 
for  the  divestment  by  Pittsburgh  Radio  Supply  House,  jlnc. 
of  Station  WBJB,  Greensburg,  Pennsylvania,  of  which  it 
is  also  the  licensee.  Examination  of  Commission  records 
reveals  that  if  the  June  2nd  Agreement  is  consummated  in 
accordance  with  its  terms  there  will  be  substantial  over¬ 
lap  of  the  2. 0  mv/m  contours  of  WWSW  and  WHJB,  day¬ 
time,  as  well  as  some  overlap  of  primary  nighttime  service 
areas  of  the  two  stations.  Moreover,  with  three  nominees 
of  Supply  House  on  the  WWSW  Board  of  Directors,  the  over¬ 
lap  may  already  be  existent.  However,  in  the  event  the 
Agreement  of  June  2nd  should  be  modified  to  eliminate  the 
other  objectionable  features  discussed  here  the  WHJB  over¬ 
lap  problem  may  be  disposed  of  subsequently,  at  such  time 
as  WWSW,  Inc.  applies  for  Commission  approval  to  the 
transfer  of  control  (i.  e. ,  through  the  transfer  of  stock  and 
notes)  to  Supply  House  stockholders  pursuant  to  the  terms 
of  Section  5. 03  of  the  Agreement. 

4.  The  June  2,  1955,  Agreement,  as  we  have  indicated,  has  sub- 

stantial  infirmities  which  run  athwart  Commission  policy  and  may  involve 

i 

a  violation  of  Section  310(b)  of  the  Communications  Act,  as;  amended.  Un¬ 


less  these  infirmities  are  resolved  to  the  satisfaction  of  the  Commission 
by  a  modification  of  the  Agreement  in  the  meantime  and  such  other  show¬ 
ing  as  the  Commission  may  require,  we  believe  the  Commission  should 
grant  WENS  a  rehearing  under  Section  405  of  the  Communications  Act, 

I 

as  amended,  withdraw  and  cancel  its  action  granting  a  construction  permit 


to  WWSW,  Inc.  and  specify  issues  in  its  order  designating  the  WWSW 
6933  application  for  hearing  in  conformity  with  the  questions  discussed 
in  paragraph  3  hereof,  so  as  to  permit  full  inquiry  into  the  matter  and 
the  development  of  all  facts  relevant  and  material  thereto. 

Respectfully  submitted 

/s/  Edward  F.  Kenehan 

Chief,  Broadcast  Bureau 

/s/  David  I.  Kraus haar 
Attorney 

Federal  Communications 
Commission 

September  1,  1955 

CERTIFICATE  OF  SERVICE 

*  *  *  * 

[Received  Sept.  6,  1955,  FCC  Mail  &  Files] 
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Applications  of 
WWSW,  INC. 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC. 


) 

)  Docket  8730 

)  Docket  8840 


Reply  to  Comment  of  the  Broadcast  Bureau  on 
"Petition  Protesting  Grant  and  for  Reconsideration 
or  Rehearing"  filed  by  Telecasting,  Inc. 

Pittsburgh  Radio  Supply  House,  Inc. ,  and  WWSW,  Inc. ,  have  re¬ 
ceived  copies  of  the  document  filed  by  the  Broadcast  Bureau  on  September 
1,  1955,  and  bearing  the  above  title. 

They  find  themselves  in  general  concurrence  with  the  statements  in 
the  document  and  jointly  file  this  reply  for  the  purpose  of  directing  notice 
to  certain  events  which  had  not  been  called  to  the  attention  of  the  Broad¬ 
cast  Bureau  at  the  time  its  document  was  filed. 

The  document  directs  attention  to  "matters  [which]  were  previously 
overlooked  by  the  parties,  were  not  previously  brought  to  the  Commission* 


attention,  and  consequently,  do  not  appear  to  have  been  considered  by 
the  Commission  in  connection  with  its  previous  actions  in  this  case.  ” 

The  matter  covered  by  subparagraphs  (a)  and  (b)  following  the  quoted 
text  deals  with  the  provisions  of  Section  6. 03  of  the  contract  of  June  2, 
1955,  between  WWSW,  Inc. ,  and  Pittsburgh  Radio  Supply  House,  Inc. , 
wherein  provision  had  been  made  for  the  selection  by  Pittsbijrgh  Radio 
6936  Supply  House,  Inc,  of  some  members  of  the  board  of  directors  of 
WWSW,  Inc.  On  August  30,  1955,  the  contract  in  question  v|as  amended 
through  the  execution  of  the  following  provision: 

"B.  Section  6. 03  of  the  Master  Agreement  be  and  hereby  is 
deleted  in  its  entirety  so  that  the  Master  Agreement  shall 
read  and  be  construed  as  though  Section  6. 03  thereof  had 
never  appeared  therein.  ” 

Thus,  one  possible  objection  to  the  contract  has  been  corrected. 

The  Broadcast  Bureau  in  subparagraph  (c)  refers  to  certain  con¬ 
tracts  of  employment  set  up  in  the  June-2  agreement  at  Section  3.03. 


On  August  30,  1955,  an  amendment  to  the  agreement  Was  executed 
so  as  to  eliminate  this  second  objection  mentioned  by  the  Broadcast 
Bureau  and  to  provide  that  no  person  involved  in  any  potential  employment 
agreement  may  simultaneously  be  connected  with  WWSW,  Inc.  (WHO)  and 
Pittsburgh  Radio  Supply  House. 

The  amendments  have  been  filed  with  the  Secretary  of  the  Com¬ 
mission  on  August  31,  1955. 

In  subparagraph  (d),  the  Broadcast  Bureau  directs  attention  to  the 
ownership  by  Pittsburgh  Radio  Supply  House  of  WHJB,  Greens  burg.  Pa. , 
on  the  possibility  of  overlapping  coverage  between  that  station  and  WWSW. 

As  the  Broadcast  Bureau  points  out,  "However,  in  the  event  the 
Agreement  of  June  2nd  should  be  modified  to  eliminate  the  other  Objection¬ 
able  features  discussed  here  the  WHJB  overlap  problem  may  be  disposed 
of  subsequently,  at  such  time  as  WWSW,  Inc.  applies  for  Commission 
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approval  to  the  transfer  of  control  (i.  e. ,  through  the  transfer  of 
stock  and  notes)  to  Slupply  House  stockholders  pursuant  to  the  terms  of 
Section  5. 03  of  the  Agreement. "  With  this  Pittsburgh  Radio  Supply  House 
and  WWSW  both  concur. 

v  > 

Further,  we  invite  attention  to  Section  5. 03  of  the  June-2  agree¬ 
ment  entitled  FCC  Approvals,  and  the  provision  on  page  18(a)  thereof: 

"The  obtaining  of  all  FCC  approvals  necessary  for  the  sale 
and  transfer  of  the  Class  B  Stock  and  of  the  $250, 000 
principal  amount  of  WWSW  Notes  to  the  Supply  House  Stock¬ 
holders  shall  be  a  condition  precedent  to  the  consumma¬ 
tion  of  the  purchase  and  sale  provided  for  in  Section  5. 01.  ” 

This  provision  insures  that  there  will  be  no  objectionable  overlap  at  the 
time  when  Pittsburgh  Radio  Supply  House,  Inc. ,  or  its  stockholders  come 
into  ownership  of  any  stock  of  WWSW,  Inc.  Moreover,  Section  5. 03  pro¬ 
vides  that  Pittsburgh  Radio  Supply  House,  Inc.  may  sell  all  of  its  capital 
stock  in  order  to  solicit  the  proper  approval  of  the  FCC.  This  would  ex¬ 
pressly  include  the  transfer  of  WHJB  which  is  owned  by  that  corporation. 
The  Commission  is  in  good  position  at  the  proper  time  to  withhold  the 
approvals  required  by  the  contract  of  June  2  in  order  to  make  it  absolute¬ 
ly  certain  that  all  of  the  policies  and  requirements  of  the  Commission  are 
fully  complied  with. 

Pittsburgh  Radio  Supply  House,  Inc. 

By  /s/  William  A.  Porter 

Bingham,  Collins,  Porter  & 
Kistler 

Tower  Building 
Washington,  D.  C. 

Its  attorney 

WWSW,  Inc. 

By  /s/  Paul  M.  Segal 

Segal,  Smith  &  Hennessey 
816  Connecticut  Avenue 
Washington  6,  D.  C. 

September  6,  1955  Its  attorney 


Certificate  of  Service 


[Received  Sept.  7,  1955,  FCC  Mail  &  Files] 
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In  re  Applications  of  ) 

WWSW,  Inc.  I 

Pittsburgh,  Pennsylvania  l 

_  ) 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC.  ( 

Pittsburgh,  Pennsylvania  j 

For  Television  Construction  Permits  ) 


Docket  No.  8730 
File  Ifo.  BPCT-254 

Docket  No.  8840 
File  No.  BPCT-345 


RESPONSE  TO  COMMENTS  OF  BROADCAST 

BUREAU 


On  September  1,  1955,  the  Broadcast  Bureau  filed  a  pleading  en¬ 
titled  ’’Comment  on  ’Petition  Protesting  Grant  and  for  Reconsideration 
or  Rehearing’  filed  by  Telecasting,  Inc. "  WWSW,  Inc.  filed  a  Reply 
thereto  on  September  6,  1955.  To  these  pleadings  Telecasting,  Inc. 
responds  as  follows: 

I.  Rule  1.387(b)(3) 

The  Broadcast  Bureau  regards  as  significant  (p.  2)  the  fact  dial 
Rule  1. 387(b)(3)  was  adopted  pursuant  to  a  suggestion  by  the  Supreme 
Court  in  the  Ashbacker  case.  We  have  never  challenged  the  Commission's 
authority  to  adopt,  by  appropriate  procedures,  reasonable  "cut-off”  rules 
which,  when  published  in  the  Federal  Register,  are  binding  in  the  absence 
of  a  waiver.  But  Rule  1.387(b)(3),  applicable  alike  to  AM  and  TV  proceed¬ 
ings,  must  be  construed  in  the  light  of  its  own  provisions  and  in  the  light 
of  other  procedural  rules  of  the  Commission. 

By  its  own  terms  Rule  1.387(b)(3)  contemplates  that  the  ’’cut-off’ 
bar  will  be  lifted,  and  other  applications  considered,  "after  a  decision  is 
rendered  by  the  Commission  with  respect  to  the  application  or  applica- 
I  tions  designated  for  hearing  or  after  such  applications  are  dis¬ 
missed  or  removed  from  hearing.  ’’  In  other  words.  Rule  1. 387(b)(3)  takes 
cognizance  of  Rules  1.365(b)  and  1. 373(g)  which  state  that  jvhere  the  reasoi 
for  originally  ordering  a  hearing  have  been  rendered  moot  by  dismissals 

i 

and  drop-outs,  the  remaining  application  will  be  ’’removed  from  hearing" 


and  returned  to  the  processing  line.  To  put  it  another  way,  Rule  1. 387 
(b)(3)  has  not  been  construed  in  AM  cases  as  requiring  the  Commission  to 
continue  "umbrella  protection"  after  the  conflict  has  been  removed  by  the 
dismissal  of  a  competing  applicant.  In  AM  cases,  the  remaining  applica¬ 
tion  is  returned  to  the  processing  line,  where  it  must  again  run  the  gauntlet 
of  new  filings  as  contemplated  by  Rule  1.387(b)(3).  (See  FCC  Release, 
September  1,  1955,  BP-9144).  There  is  no  reason,  with  the  TV  emergency 
now  over,  why  Rule  1.387(b)(3)  calls  for  any  different  procedure  in  TV 
than  in  AM  cases.  In  fact  the  Wichita  Beacon  case  squarely  bolds  that  it 
does  not. 

Hence,  the  fact  that  the  Commission  cam  adopt  reasonable  cut-off 
rules  begs  the  crucial  problem  in  this  case.  The  question  is  not  what 
cut-off  rules  the  Commission  can  or  might  adopt,  but  what  rules  it  has 
legally  adopted.  Rule  1. 387(b)  (3)  does  not  by  its  own  language  or  by 
precedents  continue  ’’umbrella  protection"  to  AM  applicants  after  drop-outs 
and  mergers.  And  in  the  light  of  Rule  1. 365(b)  it  affords  no  greater  pro¬ 
tection  to  TV  applicants.  As  heretofore  emphasized  (Petition,  pp.  18-33), 
Rule  1. 387(b)(3)  cannot  be  modified  except  through  rule -making  proceed¬ 
ings  and  amendments  duly  published  in  the  Federal  Register. 

I  n.  Section  309  (c) 

The  Broadcast  Bureau  argues  (p.  3)  that  the  "instrument  of  authori¬ 
zation"  granted  WWSW  on  July  20,  1955  was  made  "after  a  full  hearing" 
and  that  the  "protest"  provisions  of  Section  309(c)  are  therefore  inapplicable. 
The  mere  fact  that  a  partial  hearing  has  been  held  on  an  application,  at 
some  stage  or  another,  does  not  necessarily  mean  that  a  subsequent  grant 
is  one  made  "after  a  hearing. "  Where  the  issues  and  evidence  adduced  in 
the  hearing  have  been  rendered  completely  moot  by  later  developments, 
a  subsequent  grant  is  not  based  on  a  hearing  record.  The  grant  stands  or 
falls  on  the  Commission’s  ex  parte  examination  au  dehors  the  hearing 
record,  as  much  so  as  if  the  application  had  been  formally  returned  to 
the  ’processing  line"  and  resubmitted  to  die  Commission  with  a  Broadcast 


Bureau  ’’flimsy"  for  grant  under  Section  309(a).  We  have  emphasized  this 

J 

view  in  our  original  Petition  and  in  our  "Opposition  to  the  Motions  to  Dis- 
miss"  and  will  not  labor  the  point  further  before  this  Commission.  We 
doubt  whether  a  court  would  accept  as  placidly  as  does  the  Bureau  an  ob¬ 
vious  emasculation  of  Section  309(c).  j 

IH.  The  June  2,  1955  Merger  Agreement 

The  Broadcast  Bureau  recognizes  (p.  4)  that  no  substantive  analysis 
of  the  June  2,  1955  merger  agreement  was  made  in  the  Initial  Decision  or 
in  the  Memorandum  Opinion  and  Order  granting  the  WWSW  application. 
Telecasting,  Inc.  in  its  July  1  pleadings  and  again  in  its  August  22  plead¬ 
ing  has  insisted  that  the  provisions  of  that  agreement  raise  problems  which 

j 

this  Commission,  in  the  discharge  of  its  statutory  responsibilities,  cannot 
ignore  (p.  6,  para.  11).  The  Bureau  now  admits,  albeit  belatedly, 
that  the  June  2  agreement  "raises  substantial  questions  impinging  upon  long 
established  Commission  policies"  and  the  requirements  of  Section  310(b) 
of  the  Communications  Act  (p.  4)  .  Elsewhere  the  Bureau  states  that  the 
agreement  "has  substantial  infirmities  which  run  athwart  Commission  policy 
and  may  involve  a  violation  of  Section  310(b)  .  .  . "  (p.  6).  1 

The  Bureau  is  particularly  disturbed  with  four  features  of  the  agree¬ 
ment:  (a)  The  provisions  for  the  election  as  interim  directors  of  three 
nominees  of  the  Pittsburgh  Radio  group  who  (with  the  three  directors 
chosen  by  P  G  Publishing  Company)  will  elect  the  seventh  pivotal  director  — 
thus  permitting  two  groups  with  four  AM  stations  in  the  Pittsburgh  area  to 
operate  a  television  station  in  violation  of  the  Macon  principle  (see  Times- 
Herald  Corp. ,  11  HR  334,  344);  (b)  the  de  facto  relinquishment  by  P  G  Pub¬ 


lishing  Company  of  affirmative  control  by  virtue  of  the  foregoing  arrange- 
ment;  (c)  the  provision  for  the  employment  in  executive  capacities  by 
WWSW  of  three  directors  of  Pittsburgh  Radio  Supply  House;  and  (d)  the  over¬ 
lap  between  WWSW  (AM)  and  WHJB.  It  is  the  Bureau’s  view  (p.  6)  that  "Un¬ 
less  those  infirmities  are  resolved  to  the  satisfaction  of  the  Commission  by 
a  modification  of  the  Agreement  in  the  meantime  and  such  other  showing 
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as  the  Commission  may  require  .  .  .  the  Commission  should  giant  WENS 
a  rehearing  under  Section  405  of  the  .  .  .  Act,  .  .  .  withdraw  and  cancel 
its  action  granting  a  construction  permit  to  WWSW,  Inc.  ...” 


6963  We  disagree  with  the  Bureau's  proposed  disposition  of  this  matter. 

The  Bureau  concedes  for  the  first  time  that  the  June  2,  1955  agreement  is 
immediately  effective  and  operative  in  at  least  four  particulars  —  long  prior 
to  the  June  2,  1958  deadline  for  the  disposal  of  WJAS  and  the  formal  ac¬ 
quisition  of  the  Class  B  stock  by  the  Pittsburgh  Radio  group.  With  all 
due  deference  to  the  Bureau,  the  June  2,  1955  agreement  is  presently  op¬ 
erative  in  the  following  additional  particulars:  (1)  the  provision  for  amend¬ 
ment  of  the  corporate  charter  and  by-laws  of  WWSW,  Inc. ,  within  ten  days 
after  June  2  by  corporate  proceedings  satisfactory  to  the  majority  stock¬ 
holders  of  Pittsburgh  Radio  (Section  2. 01  and  Exhibit  A  to  the  Merger  Agree¬ 
ment);  —  (2)  the  provision  for  the  issuance  by  WWSW  of  corporate  notes 

within  ten  days  after  June  2  in  form  and  substance  satisfactory  to  the  ma¬ 
jority  stockholders  of  Pittsburgh  Radio  (Section  2. 01(b)); ~  (3)  the  pro- 

vision  permitting  WWSW  to  enter  into  contracts  for  television  equipment, 
provided  "such  contract  or  commitment  shall  have  received  the  prior  writ¬ 
ten  approval  of  H.  Kenneth  Brennen”,  a  key  officer,  director  and  stock¬ 
holder  of  Pittsburgh  Radio  (June  21  amendment  to  June  2,  1955  agreement 
reported  to  the  Commission  on  July  7,  prior  to  the  grant  on  July  20,  1955); 
(4)  the  provision  conferring  on  Pittsburgh  Radio  stockholders  the  present 
right  to  veto  any  subsequent  changes  in  the  corporate  articles  and  by-laws 
of  WWSW,  Inc.  (Section  2. 01  and  Exhibit  A  to  the  merger  agreement);— ^ 
6964  (5)  the  provision  precluding  WWSW  from  engaging  in  any  other  busi¬ 

ness  during  the  interim  period  and  permitting  Pittsburgh  Radio  stockholders 


-  Each  of  these  five  provisions,  conferring  veto  rights  on  Pittsburgh 
Radio  Stockholders,  and  thus  restricting  corporate  action  by  WWSW,  are 
presently  effective.  Comparable  provisions  have  been  heretofore  con¬ 
strued  by  the  Commission  as  constituting  "control”.  These  rights  were 
conferred  on  Pittsburgh  Radio  stockholders  by  the  June  2  contract  without 
an  application  for  consent  as  required  by  Section  310(b)  of  the  Act. 
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to  inspect  the  corporate  books  (Section  3. 04  and  3. 05);^ (o|  the  provision 
confer ing  dividend  rights  on  Pittsburgh  Radio  stockholders  (payment  to  be 
made  in  escrow)  and  the  grant  to  them  of  a  50%  equitable  interest  in  WWSW 
for  almost  three  years  before  they  are  required  to  dispose  of  WJAS; 

(7)  the  provision  placing  a  minimum  valuation  of  $5, 000, 000  on  the  sta¬ 
tion  before  the  grant  was  even  made,  five  times  the  value  of  its  physical 
assets  (Section  6.05). 


6965 


The  foregoing  provisions  cannot  be  shrugged  off,  under  the  present 

circumstances  as  Ttlacking  in  decisive  significance. M  Similar  veto  rights 

have  been  deemed  to  constitute  "control"  in  previous  adjudications  by  this 

Commission.  Paramount -DuMont,  8  HR  541  (1953).  The  iPittsburgh 
— 

Radio  group,  by  virtue  of  their  deposit  of  the  purchase  price  plus 

I 

$250, 000  for  notes  with  the  escrow  agent,  have  become  the  equitable  owners 
of  all  the  outstanding  Class  B  stock  (2500  shares).  That  money  is  immedi¬ 
ately  available  for  constructing  the  station.  They  are  thus  supplying  half 

i 

the  funds.  The  Pittsburgh  Radio  group  are  entitled  to  dividends  on  the 
stock  and  interest  payments  on  the  notes  (such  moneys  to  be  held  in  escrow 
until  the  stock  certificates  are  formally  transferred  to  the  Pittsburgh 
Radio  group).  This  Commission,  at  least  in  the  past,  has  been  as  much 
concerned  with  existing  equitable  interests  as  with  future  legal,  interests 


in  its  licensee  corporations.  No  one  can  look  at  the  June  2,  agreement  and 


still  assert  that  it  is  operative  solely  in  futnro. 


In  the  Milwaukee  and  St.  Louis  cases  the  parties  who  dismissed  their 
-  - 

applications  were  satisfied  with  "options"  to  be  exercised  sjt  some  future 
date.  In  those  cases,  at  least  an  argument  could  be  made  that  the  Commis¬ 
sion  was  making  a  television  grant  to  the  sole  remaining  applicant  —  with 
the  "drop-out"  competitors  entitled  to  nothing  until  the  options  were  exer¬ 
cised  and  approved  by  this  Commission.  In  the  instant  case  the  Pittsburgh 


Radio  group  were  apparently  unwilling  to  dismiss  their  application  on  the 
promise  of  receiving  rights  at  some  time  in  the  future.  For  reasons  which 
this  Commission  might  find  it  worthwhile  to  explore,  they  were  not  content 


with  mere  options.  Nowhere  in  the  June  2,  1955  agreement  is  the  word 
’’option”  even  used.  The  contract  confers  present  rights  tantamount  to 
’’negative  control”.  Prior  to  the  grant  on  July  20,  1955,  the  amendments 
to  the  corporate  charter  and  the  new  by-laws  bad  already  become  effective, 
a  fact  reported  to  the  Commission  by  WWSW.  If  the  time  schedule  set 
forth  in  the  contract  was  adhered  to,  the  deposits  had  likewise  been  made 
to  the  escrow  agent.  The  Pittsburgh  Radio  group,  by  depositing  with  the 
escrow  agent  $250, 000  for  the  Class  B  stock  and  $250, 000  for  one-half 
the  notes  become  the  equitable  owner  thereof.  Moneys  so  deposited  are 
immediately  available  for  the  construction  of  the  station.  In  short,  WWSW 
Inc.  at  the  time  of  the  July  20  grant  and  by  virtue  of  the  June  2  agreement 
was  already  an  entirely  different  corporation  than  the  one  which  was  desig¬ 
nated  for  hearing  on  March  31,  1954.  The  old  WWSW  corporation,  with 
its  former  charter  and  by-lfaws  and  ownership  set-up,  was  no  more.  In 
its  place  was  a  new  set-up  with  new  classes  of  stock,  new  interim  direc¬ 
tors,  existing  equitable  interests  held  by  the  Pittsburgh  Radio  group,  em¬ 
ployment  contracts,  veto  rights,  etc. ,  etc.  Before  this  new  amalgamated 
group,  never  designated  for  hearing,  received  a  grant.  Telecasting,  Inc. 
likewise  filed  a  new  application,  asserting  Ashbacker  rights. 

The  Commission  on  July  20,  1955  made  an  ex  parte  grant  to  this 
new  group.  It  ignored  a  co-pending  application  filed  by  Telecasting,  Inc. 
Having  established  a  new  group  by  the  Agreement  of  June  2,  1955,  and  hav¬ 
ing  thereby  lost  their  "umbrella  protection”,  the  WWSW -Pittsburgh  Radio 
group  could  not,  after  third  party  rights  were  acquired  by  Telecasting  with 
the  filing  of  its  application  on  June  27,  1955,  restore  the  status  quo  ante 
by  amendments  executed  August  30,  1955.  They  must  stand  or  fall  on  the 
terms  of  the  Agreement  as  reported  to  the  Commission  prior  to  July  20, 
1955;  and  the  Commission's  decision  that  a  grant  was  in  the  public  interest 
must  likewise  be  tested  on  the  basis  of  the  agreement  as  there  worded 
plus  other  supplementary  data  filed  by  the  applicants  prior  to  July  20, 

1955.  When  rights  of  third  parties  are  involved,  a  grant  illegal  when 
made  cannot  be  legalized  by  subsequent  amendments.  In  fact,  if  the 
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June  2  agreement  were  now  rescinded  in  toto,  WWSW,  Inc.  and  Pitts¬ 
burgh  Radio  could  not  pick  up  where  they  were  on  June  1,  1955,  by  reason 
of  intervening  third  party  rights. 

6967  In  meeting  the  Bureau  thus  head-on,  we  are  not  conceding  that  the 
August  30,  1955  amendments  cure  the  numerous  infirmities  in  the  June  2 
agreement.  The  new  charter  and  by-laws  are  still  in  force.  The  veto 
rights  still  stand.  Pittsburgh  Radio's  equitable  interest  in  WWSW  con¬ 
tinues.  Since  the  Pittsburgh  Radio  group  are  ultimately  entitled  to  their 
share  of  all  television  earnings,  even  though  the  stock  is  hot  formally 
turned  over  to  them  until  June  2,  1958,  no  one  can  hereafter  expect  "arms 
length"  competition  between  WHJB  and  WWSW  (AM  or  TV),  especially  with 
the  television  grant  valued  at  $5, 000, 000  and  the  WHJB  and  WJAS  stock¬ 
holders  owning  50%  equitable  interest  in  the  television  operation.  The 
employment  contracts  have  not  been  cancelled  by  the  August  30  amendment 
—  the  Pittsburgh  Radio  group  merely  promises  not  to  begin  their  employ¬ 
ment  until  they  cease  to  be  officers,  directors,  and  stockholders  of  Pitts¬ 
burgh  Radio  Supply  House,  Inc.  With  those  contracts  outstanding  they  owe 
some  allegiance  to  their  future  employer.  In  short,  the  Pittsburgh  Radio 
group  still  have  present  interests  in  WWSW  —  not  a  mere  "option"  exer¬ 
cisable  at  some  future  date. 

By  reason  of  those  present  rights  conferred  on  the  Pittsburgh  Radio 
group  by  the  June  2,  1955  agreement  (some  of  which  the  Broadcast  Bureau 
now  admits  were  athwart  the  Act  and  the  Commission's  policies),  the  Com¬ 
mission  was  not  granting  the  same  application  on  July  20,  1955  which  it 
analyzed  on  March  31,  1954.  It  was  granting  something  new  on  that  date. 
To  say  that  Pittsburgh  Radio  has  no  "interests"  or  "rights"  in  WWSW, 

Inc.  until  the  formal  transfer  of  the  Class  B  stock  (a  happening  which 

I 

6968  could  be  postponed  to  June  2,  1958)  does  not  accord  with  the  facts. 

* 

To  permit  the  parties  to  "get  away"  with  those  changes  without  even  re- 
quiring  an  amendment  of  the  application  prior  to  the  grant  is  almost  un¬ 
believable.  To  permit  dismissal  of  the  Pittsburgh  Radio  supplication 

i 


without  requiring  an  affidavit  of  consideration  is  equally  shocking.  Not 
to  return  the  modified  proposal  to  the  processing  line  for  reexamination 
by  the  Broadcast  Bureau  quite  naturally  led  to  an  improvident  grant. 
Having  been  ,fburned"  once  by  the  WWSW-Pittsburgh  Radio  grocg),  we 
trust  that  the  Commission  will  be  satisfied  with  nothing  less  than  a  thor¬ 
ough  hearing  (with  a  right  of  cross-examination)  into  the  various  rami¬ 
fications  of  the  contract,  rather  than  ipse  dixit  statements  or  mere  sur¬ 
mises.  To  that  end,  with  the  rights  of  third  parties  involved,  the  grant 
should  be  set  aside  and  a  hearing  ordered  on  the  issues  and  grounds 
specified  in  an  August  22  petition,  plus  other  matters  inherent  in  the 
August  30  amendments. 

In  view  of  the  Broadcast  Bureau's  frank  admission  that  the  June  2 
agreement  runs  athwart  Commission  policies  and  Section  310(b)  of  the 
Act,  Telecasting,  Inc.  renews  its  request  that  the  Commission  stay  the 
July  20  grant  to  WWSW,  Inc.  pending  action  on  our  protest  and  petition 
for  reconsideration, 


i 


i 

i 


September  7,  1955 


Respectfully  submitted, 
TELECASTING,  INC. 

By  /s/  James  A.  McKenna,  Jr. 

By  /s/  Vernon  L.  Wilkinson 

McKenna  &  Wilkinson, 
1735  DeSales  St. ,  N.W. 
Washington  6,  D.  C. 

Its  Attorneys 


CERTIFICATE  OF  SERVICE 
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6970 

In  re  Applications  of  ) 

WWSW,  INC.  I  Docket  No.  8730 

Pittsburgh,  Pennsylvania  l  File  No.J  BPCT-254 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC.  {  Docket  No.  8840 

Pittsburgh,  Pennsylvania  j  File  NoJ  BPCT-345 

For  Construction  Permits  for  New  ) 

Television  Stations  (Channel  11)  ) 

MEMORANDUM  OPINION  AND  ORDER 

By  the  Commission:  Commissioners  Webster  and  Lee  not  participating. 

! 

1.  After  issuance  of  the  Commission's  July  22,  1955  (pCC  55-816, 
Mimeo  No.  21588)  Memorandum  Opinion  and  Order  in  this  proceeding  making 
final  a  grant  to  WWSW,  Inc. ,  Telecasting,  Inc. ,  filed  on  August  23,  1955, 

a  document  entitled  Petition  Protesting  Grant  and  for  Reconsideration  and 
Rehearing.  WWSW,  Pittsburgh  Radio  Supply  House,  the  Broadcast  Bureau 
and  petitioner  have  filed  numerous  other  documents  —  i treating  on  the 
points  raised  in  the  petition.  In  this  document  we  shall  dispose  of  the  pro¬ 
test;  in  a  later  opinion  the  reconsideration  and  rehearing  questions  raised 
by  the  Telecasting  petition  will  be  determined. 

2.  The  circumstances  in  which  the  grant  to  WWSW  was  made  render 
that  grant  immune  to  protest  under  the  provisions  of  Section  309(c)  of  the 
Act.  A  review  of  the  record  in  this  case  indicates  that  on  March  31,  1954 
the  three  then  pending  applications  for  Channel  11  in  Pittsburgh  were 


—  Motion  to  dismiss  filed  by  WWSW  on  August  23,  1955;  Brief  in  support 
of  motion  to  dismiss  re  petition  for  rehearing  under  Section  405  filed  by 
WWSW  on  August  24,  1955;  Brief  in  support  of  motion  to  dismiss  re  309(c) 
protest  filed  by  WWSW  on  August  31,  1955;  Motion  to  dismiss  and  oppo¬ 
sition  filed  by  Pittsburgh  Radio  Supply  House  on  September  1,  1955;  Comment 
on  petition  protesting  grant  filed  by  Broadcast  Bureau  on  September  1,  1955; 
Reply  to  comment  of  Broadcast  Bureau  filed  by  Pittsburgh  Radio  Supply 
House  and  WWSW  on  September  6,  1955;  Response  to  comments  of  Broad¬ 
cast  Bureau  filed  by  Telecasting  on  September  7,  1955. 
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designated  for  hearing  to  commence  April  30,  1954.  The  hearing  began 
on  that  day  and  continued  until  the  record  was  closed  on  March  21,  1955. 

6971  Proposed  findings  were  submitted  by  the  parties  remaining  in  hear¬ 
ing,  Westinghouse’s.  application  having  been  dismissed  at  its  request  on 
December  15,  1954.  On  June  13,  1955,  pursuant  to  a  motion  joined  in  by 
all  parties,  the  Examiner  reopened  the  record  and  scheduled  further  hear¬ 
ing  for  June  27,  1955.  At  this  hearing  session  WWSW,  Inc. ,  introduced  as 
an  exhibit  a  copy  of  a  merger  contract  between  itself  and  Pittsburgh  Radio 
Supply  House  and  submitted  revised  proposed  findings.  Additional  hear¬ 
ings  were  held  on  June  28,  and  29,  1955  at  which  the  merger  agreement 
was  considered  further.  The  Examiner  issued  an  Initial  Decision  on  July 
1,  1955,  proposing  a  grant  of  WWSW’s  application  and  dismissal  of  Pitts¬ 
burgh  Radio  Supply’s  application,  and  this  Initial  Decision  was  finalized 
by  the  aforementioned  Memorandum  Opinion  and  Order  released  July  22, 
1955.  These  facts  demonstrate  that  the  grant  to  WWSW  was  made  not 
"without  a  hearing”  but  after  a  hearing.  Thus,  Telecasting’s  protest 
does  not  lie  and  is  foreclosed  from  further  consideration.  Tulsa  Broad¬ 
casting  Co. ,  10  Pike  &  Fischer  RR  643;  Wisconsin  Broadcasting  System, 
Inc. ,  10  Pike  &  Fischer  RR  1253. 

3.  In  view  of  the  foregoing,  IT  IS  ORDERED,  This  21st  day  of 
September,  1955,  that  insofar  as  it  constitutes  a  protest  pursuant  to  the 
provisions  of  Section  309(c)  of  the  Communications  Act  of  1934,  as 
amended,  the  petition  filed  by  Telecasting,  Inc. ,  on  August  23,  1955  IS 
DENIED. 

FEDERAL  COMMUNICATIONS  COMMISSION 

/s/  Wm.  P.  Massing 
Acting  Secretary 

Released:  September  23,  1955 


* 


■* 


■e 
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In  re  Applications  of 

WWSW,  INC. 

Pittsburgh,  Pennsylvania 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC. 
Pittsburgh,  Pennsylvania 

For  Television  Construction  Permits 

In  re  Application  of 

WWSW,  INC., 

Pittsburgh,  Pennsylvania 

For  Modification  of  Construction  Permit 


Docket  No.  8730 
File  BPCT-254 

Docket  No.  8840 
File  No.  BPCT-345 


File  No.  BMPCT-3486 


Supplement  to  Petition  For  Reconsideration 


Petition  To  Designate  BMPCT-3486  For  Heari 


On  August  22,  1955,  Telecasting,  Inc.  filed  a  pleading  (1)  protesting 
the  Commission's  action  of  July  20,  1955  granting  Channel  11  in  Pitts¬ 
burgh  to  WWSW,  Inc. ;  (2)  requesting  reconsideration  of  said  grant;  and 
(3)  requesting  a  stay  of  the  grant  while  the  Commission  considered  the 
aforesaid  petition.  The  Commission  has  not  yet  taken  action  on  the  "re¬ 
consideration”  and  "stay"  portions  of  the  foregoing  petition.  In  its  August 
22  pleading  and  in  its  response  to  motions  to  dismiss,  Telecasting,  Inc. 
has  had  occasion  to  comment  in  some  detail  on  the  brazenness  with  which 
the  June  2,  1955  merger  agreement  violates  the  requirements  of  the  Com¬ 
munications  Act,  Commission's  Rules  and  policies. 

6976  On  October  19,  1955,  WWSW,  Inc.  filed  an  application  for  modifi¬ 
cation  of  construction  permit  —  to  change  studio  location  from  a  point 
outside  the  city  limits  of  Pittsburgh  to  its  transmitter  site  within  the 
city  limits  of  Pittsburgh  to  increase  power  and  antenna  height,  and  to 
antenna  and  equipment  changes  (BMPCT-3486).  This  application,  coupled 
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with  a  letter  of  October  28,  1955  signed  by  Oscal  M.  Schloss,  President 
of  WWSW,  Inc.  and  filed  in  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  ¥ by  its  attorney  on  October ‘31,  1955,  show 
still  other  flagrant  violations  of  the  Communications  Act,  the  Commis¬ 
sion’s  Rules  and  decisions. 

The  construction  permit  issued  to  WWSW,  Inc. ,  pursuant  to  the 
July  20,  grant,  shows  the  main  studio  location  as  "Near  Pittsburgh"  at 
T,McNight  Road,  Near  Babcock  Boulevard,  Ross  Township".  That  this  site 
is  outside  the  city  limits  of  Pittsburgh  is  clear  from  the  fact  that  in  ob¬ 
taining  approval  thereof  WWSW,  Inc.  sought  and  obtained  a  waiver  under 
Rule  3. 613(b).  In  BMPCT-3486  WWSW,  Inc.  requests  authority  to  change 
its  main  studio  location  to  ,T341  Rising  Main  St. ,  Pittsburgh,  Pa. "  —  its 
transmitter  site  within  the  city  limits  of  Pittsburgh.  Mr.  Schloss’s 
letter  of  October  28,  1955  (attached  as  Appendix  A  hereto)  states  that 

tfThe  building  to  house  transmitter,  studios  and  a  small  amount  of  office 

o,  27 

space  is  approximately  85%  completed".  - 

Rule  3. 613(b)  expressly  provides  that  "In  any  case  where  the  main 
6977  studio  is  located  outside  the  principal  community  to  be  served,  the 
licensee  or  permittee  of  a  television  broadcast  station  shall  not  move  his 
main  studio  without  first  securing  a  modification  of  construction  permit 
or  license".  The  WWSW  application  for  modification  of  permit  (BMPCT- 
3486)  to  change  the  location  of  the  main  studio  from  a  point  outside  the 
city  to  another  location  has  not  yet  been  granted.  Nevertheless,  we  are 
advised  by  Mr.  Schloss  in  his  October  28,  1955  letter  that  the  studio  build¬ 
ing  is  "85% completed".  Thus,  we  have  a  clear  violation,  not  only  of 
Rule  3. 613(b)  but  also  of  Section  319  of  the  Communications  Act:  ,TNo  li¬ 
cense  shall  be  issued  under  the  authority  of  this  Act  for  the  operation  of 
any  station  the  construction  of  which  is  begun  or  is  continued  after  this 
Act  takes  effect,  unless  a  permit  for  its  construction  has  been  granted  by 

¥  Cases  Nos.  12841  and  12938. 

2/ 

—  Emphasis  supplied  throughout  this  pleading. 
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the  Commission". 

i 

i 

The  Commission  files  likewise  lay  the  predicate  for  another  vio- 
lation  by  WWSW,  Inc.  of  Section  319  of  the  Act.  In  an  amendment  filed 
November  27,  1953  (Appendix  7  to  Engineering  Affidavit  of  jWWSW,  Inc.), 
the  cross>section  diagram  of  the  guyed  tower  (overall  height  of  700') 
shows  a  single  footer  for  the  guy  lines  on  each  side  of  the  tower.  The 
corresponding  diagram  in  BMPCT-3486  filed  October  19,  1955  shows  two 
footers  for  the  guy  lines  on  each  side  of  the  tower  (overall  height  842f). 

The  photographs  attached  as  Appendix  B  show  that  these  double  footers 

I 

have  already  been  constructed,  even  though  BMPCT-3486  has  not  yet  been 

1/  1 

granted.  -  These  double  footers  have  thus  been  installed  in  anticipation 

of  the  approval  of  an  increase  in  overall  tower  height  from!  700*  to  842f . 
Single  footers  were  adequate  for  the  lower  (presently  authorized)  tower. 

They  are  inadequate  for  the  higher  tower  not  yet  authorize^.  Here  again 

I 

we  have  construction  undertaken  prior  to  the  issuance  of  a  construction  per¬ 
mit  therefor,  in  violation  of  Section  319  of  the  Act. 

In  some  instances,  where  comparable  violations  were  innocent,  the 
Commission  has  granted  permits  on  condition  that  construction  already 
done  not  be  utilized  in  the  ultimate  operation  of  the  stationj  For  example, 
the  grant  in  TV  Colorado,  Inc. ,  8  RR  700  (1953)  was  made  with  the  stipu¬ 
lation  that  the  permittee  "not  use  a  transmitter  building  and  3  piers  for 
antenna  supports  which  it  erected  prior  to  this  authorization".  Similarly, 
in  approving  a  studio  and  transmitter  move  requested  by  Congressman 
O’Konski  (Wausau,  Wisconsin),  the  grant  was  subject  to  the  condition  that 
"no  construction  or  installation  of  equipment  effected  prior  to  December  4, 
1952  shall  be  utilized  by  the  permittee  in  constructing  the  facilities  auth¬ 
orized  by  this  permit".  8  RR  811  (1952).  Likewise,  the  tyrant  of  Channel 
3  in  Savannah  was  conditioned  on  WSAV,  Inc.  not  utilizing  "its  present 


-  These  huge  cement  footers  extend  into  the  ground  some  twenty  or 
thirty  feet  —  only  the  metal  shaft  to  which  the  guy  lines  are  attached 
projects  above  the  ground  and  appears  as  small  blocks  on  the  attached 
photographs. 
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proposed  tower  base,  consisting  of  three  steel  sleeves  installed  on  the 
penthouse-roof  of  the  Liberty  National  Bank  Building”.  10  RR  402,  43 Ot 
(1955).  See  also  Commission  files  on  BMP -5740  (Salem,  Oregon). 

However,  the  violation  here  was  not  innocent.  The  engineering 
portion  of  BMPCT-3486,  proposing  a  change  of  main  studio  location  and 
8979  a  higher  tower  with  double  footers  was  executed  July  22,  1955  by 
Harry  P.  Kaiser,  Chief  Engineer  for  WWSW,  Inc.  The  "Map  showing 
proposed  Transmitter  and  Studio  Site”  at  the  location  given  in  BMPCT- 

V 

3486  is  dated  June  26,  1955,  twenty-four  days  before  the  original  grant 
was  made.  The  tower  design  showing  double  footers  bears  the  same 
June  26  date.  The  equipment  contract  of  September  1,  1955  between  RCA 
and  WWSW,  Inc.  likewise  shows  a  common  transmitter  and  studio  site, 
the  same  one  listed  in  the  MP  filed  October  19,  1955.  In  short,  an  inten¬ 
tion  to  change  to  less  elaborate  studios  —  at  a  new  location  and  to  in¬ 
crease  tower  height  (for  which  double  footers  were  specified),  decided 
on  before  the  grant  was  made,  was  not  revealed  to  the  Commission  until 
October  19,  1955.  WWSW’s  engineers  knew  that  an  application  for  change 
of  main  studio  location  and  an  increase  of  tower  height  had  to  be  filed. 

They  completed  their  portions  of  such  an  application  in  June  and  July 
1955.  For  reasons  best  known  to  the  permittee,  it  refrained  from  filing 
the  application  until  October  19,  1955.  However,  in  the  meantime  WWSW, 
Inc.  proceeded  with  construction  as  though  the  modification  had  already 
been  granted.  In  fact,  studio  construction  was  85%  completed  and  tower 
footings  were  100%  completed  before  the  requisite  prior  authority  was 
even  sought,  let  alone  granted.  Such  conduct  by  experienced  licensees  of 
this  Commission  reflects  on  their  character  qualifications.  Coupled  with 
6980  the  fact  that  WWSW,  while  in  a  comparative  hearing,  proposed 
elaborate  studios  and  overall  construction  costs  in  excess  of  $1,909, 000, 


—  The  WWSW  application  as  granted  allocated  $700, 000  for  ’’acquiring 
or  constructing  buildings”.  BMPCT-3486  allocates  $190, 000  for  ’’ac¬ 
quiring,  remodeling,  or  constructing  buildings”. 


* 
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their  subsequent  abandonment  of  these  proposals  and  the  reduction  of 
overall  costs  to  $1, 180, 000,  as  soon  as  the  "merger"  was  effectuated 
and  prior  to  the  grant,  call  for  a  hearing  to  determine  the  extent  to  which 
representations  made  to  the  Commission  by  these  groups  can  be  relied 
upon  (See  Section  in  of  BMPCT-3486). 

i 

Telecasting’s  petition  for  reconsideration  of  the  July  20  grant  is  still 

i 

pending  before  this  Commission.  The  foregoing  matters  are  being  promptly 
brought  to  this  Commission’s  attention  —  within  three  dayp  after  Mr. 
Schloss’s  incriminating  letter  was  filed  with  the  Court.  Under  such  cir¬ 
cumstances,  the  above  objections  are  timely.  In  any  event,  the  Commission 
is  duty  bound  under  the  Clarksburg  decision  and  Section  3(^9  of  the  Act  to 
consider  these  matters  (apparent  from  its  own  files)  in  deciding  whether  to 
reaffirm  its  July  20  grant  (over  which  it  retains  jurisdiction  by  virtue  of 
Telecasting’s  undecided  petition  for  reconsideration).  For  reasons 
stated  in  the  August  22  pleading  and  the  subsequent  developments  disclosed 
herein,  the  July  20  grant  should  be  set  aside  and  a  hearing  ordered. 

I 

Furthermore,  and  in  any  event,  these  matters  should  be  considered 
by  the  Commission  in  connection  with  BMPCT-3486  now  pending  before 
L  it,  and  that  application  should  likewise  be  designated  for  hearing. 
Having  deliberately  delayed  the  filing  of  an  MP,  and  having  in  the  meantime 
gone  ahead  with  construction  not  covered  by  the  July  20  grant,  the  situa¬ 
tion  is  not  one  which  can  be  condoned  by  a  grant  on  condition  that  studios 
now  85%  complete  and  footers  already  installed  shall  not  be  utilized  in  con¬ 
nection  with  any  ultimate  operation  of  the  station. 

WWSW  cannot  be  permitted  under  Section  319  of  the  Act  and  uniform 
precedents  of  the  Commission  to  utilize  any  studio  facilities  or  footings 


-  If  the  Commission  had  been  promptly  apprised  of  changes  in  plans, 
as  it  should  have  been  through  appropriate  amendments,  it  would  have 
been  even  clearer  on  July  20  that  the  Commission  was  notj  granting  the 
same  WWSW  application  which  it  had  designated  for  hearing  on  March  31, 
1954. 
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constructed  prior  to  a  grant  of  BMPCT-3486. 


Novembers,  1955 


Respectfully  submitted, 

TELECASTING,  INC. 

$ 

By  /s/  James  A.  McKenna,  Jr. 

By  /s/  Vernon  L.  Wilkinson 

McKenna  &  Wilkinson, 

1735  DeSales  Street,  N.  W. , 
Washington  6,  D.  C. 

Its  Attorneys. 
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APPENDIX  A 


w  ws  w 

Pittsburgh  22,  Pa. 


October  28,  1955 


Mr.  Paul  M.  Segal 
Segal,  Smith  &  Hennessey 
816  Connecticut  Avenue 
Washington  6,  D.  C. 

Dear  Paul: 


Following  is  an  estimate  of  the  progress  on  our  Channel  11  construction 
in  Pittsburgh  as  of  this  date: 

1.  The  building  to  house  transmitter,  studios  and  a  small  amount  of 
office  space  is  approximately  85%  completed.  Interior  details  are 
currently  in  progress.  The  tower  foundations  are  finished  and  have 
been  curing  for  over  two  weeks.  They  are  now  ready  for  erecting 
steel.  The  Telephone  Company's  construction  of  cable  duct  is  com¬ 
pleted  to  the  edge  of  our  property.  Our  work  in  extending  the  cable 
duct  to  the  building  on  our  own  property  is  in  progress.  Work  for 
the  installation  of  Duquesne  Light  Company's  power  equipment  is 
also  in  progress. 

2.  As  to  the  materials  on  hand  —  our  6-1/8’  Styroflex  Transmission 


3. 


4. 


5. 


Line  is  on  site.  Film  and  slide  projection  equipment  has  been  de¬ 
livered  and  is  being  tested.  Three  live  camera  chains  have  been 
delivered,  as  well  as  two  Vidicon  film  chains.  Nearly  all  regulated 
power  supplies  have  been  received,  as  well  as  two  synchronizing 

i 

generators.  Audio  consoles  and  audio  amplifiers  have  been  received. 
Frequency  and  modulation  monitoring  equipment  is  on  hand,  as  well 
as  all  tower  lighting  equipment  and  some  transmitting  tabes. 

Materials  enroute  —  The  first  truckload  of  transmitting  equipment 
from  RCA  has  been  released  for  shipment  and  is  presumed  to  be 
enroute  at  present. 

Materials  being  fabricated  —  Much  of  the  tower  steel  has  already 
been  fabricated  and  the  balance  is  now  in  fabrication.  The  first 
shipment  is  expected  to  arrive  on  site  week  of  October  30. 

Virtually  all  equipment  that  has  not  been  delivered  is  fabricated  and 
ready  for  shipment.  This  is  to  say,  all  technical  equipment  neces¬ 
sary  to  get  on  the  air  is  ordered,  fabricated,  and  ready  for  delivery. 


6983  The  money  spent  or  obligated  amounts  to  approximately  $1  j  105, 000.  This 
figure  is  derived  from  information  I  sent  to  you  on  October  4,  in  connection 
with  preparation  of  Form  301,  Section  3,  Paragraph  1.  From  the  total 
shown  in  that  letter,  we  have  deducted  approximately  $100, 000  covering 


labor  costs  for  installation  of  equipment  and  erection  of  tower.  To  date, 
we  have  hired  the  following  personnel:  General  Manager,  Sales  Manager, 
Operations  Manager,  three  Engineers  and  one  Secretary. 

Sincerely, 

WWSW,  INC. 


/s/  Oscar  M.  Schloss 
President 

OMS:LW 

*  *  *  *  l* 
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6987  FCC  55-1166,  25593 

In  re  Applications  of 

WWSW,  INC. 

Pittsburgh,  Pennsylvania 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC. 
Pittsburgh,  Pennsylvania 

For  Television  Construction  Permits 


Docket  No.  8730 
File  No.  BPCT-254 

Docket  No.  8840 
File  No.  BPCT-345 


MEMORANDUM  OPINION  AND  ORDER 
By  the  Commission; 

1.  Following  the  grant  of  WWSW’s  application  herein,  Telecasting 
filed  with  the  Commission  on  August  22,  1955  a  document  entitled  Petition 
Protesting  Grant  and  for  Reconsideration  and  Rehearing.  WWSW,  Pitts¬ 
burgh  Radio  Supply  House,  the  Broadcast  Bureau  and  petitioner  have  filed 
numerous  documents  —  treating  on  the  points  raised  by  the  petition.  The 
protest  has  already  been  disposed  of  by  denial  for  the  reasons  detailed 

in  our  Memorandum  Opinion  and  Order  released  September  23,  1955 

(FCC  55-968,  Mimeo  No.  22964).  The  petition  for  reconsideration  and 

rehearing  and  for  a  stay  of  the  effective  date  of  the  grant  to  WWSW  remain 
2/ 

to  be  decided.  —  For  the  reasons  which  we  will  set  forth,  we  propose 
to  grant  reconsideration  and  rehearing,  to  allow  Telecasting  to  partici¬ 
pate  in  the  hearing,  and  to  deny  the  request  for  a  stay. 

2.  Our  reconsideration  of  the  grant,  particularly  in  the  light  of 
the  merger  contract,  convinces  us  that  further  hearing  on  issues  which 
we  will  specify  is  necessary.  Embodied  in  the  merger  contract  are  pro¬ 
visions  which  indicate  that  there  may  have  been  an  unauthorized  transfer 
of  control  and  other  violations  of  the  Communications  Act  and  of  the  rules 
and  policies  of  the  Commission.  Telecasting  has  called  attention  to  vari¬ 
ous  provisions  and  aspects  of  the  merger  agreement  which  are  alleged  to 


-  Petition  protesting  grant  and  for  reconsideration  or  rehearing  filed 
by  Telecasting  August  22,  1955;  Broadcast  Bureau  Comment  filed  Septem¬ 
ber  1,  1955;  Motion  to  dismiss  and  opposition  filed  by  Pittsburgh  Radio 
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6988  be  either  contrary  to  law  or  not  in  the  public  interest,  and  the 

i 

Broadcast  Bureau  has  detailed  the  objectionable  nature  of  certain  of  the 
contractural  provisions.  In  reply,  WWSW  and  Pittsburgh  Radio  Supply 
have  stated  that  certain  of  the  aforementioned  provisions  have  been  de¬ 
leted  by  amendment  and  that  the  remaining  provisions  furnish  no  ground 
for  rehearing. 

3.  The  parties  to  the  June  2,  1955  merger  contract  are  P.G.  Pub¬ 
lishing  Company  (hereinafter  sometimes  referred  to  as  P.  Gi.  Publishing) 
which  owns  all  the  capital  stock  of  WWSW;  WWSW,  Inc. ;  Pittsburgh  Radio 
Supply  House,  Inc.  (hereinafter  sometimes  referred  to  as  Supply  House); 
and  the  Supply  House  Stockholders  (H.  Kenneth  Brennen,  Margaret  M. 
Brennen  and  Mary  Thelma  Bregenser)  who  own  55%  of  the 
House.  In  broad  terms,  the  merger  agreement  contemplates  equal  owner¬ 
ship  in  WWSW  television  station  by  P.  G.  Publishing  and  the  Supply  House 
group.  The  present  broadcast  operations  of  WWSW  are  to  be  transferred 
to  a  new  corporation  still  under  the  control  of  P.G.  Publishing,  and  Sup¬ 
ply  House  is  to  dispose  of  WJAS  (AM)  and  FM,  its  stations. 

4.  In  the  reorganization  of  WWSW  which  is  specified  by  the  agree¬ 
ment  various  corporate  actions  in  addition  to  transfer  of  the  existing 

I 

WWSW  broadcast  operations  are  to  be  taken  by  WWSW  preparatory  to 
consummation  of  the  merger.  Notes  in  the  amount  of  $500, 000  are  to 

be  issued  in  the  form  specified  by  an  exhibit  to  the  contract  and  2, 500 

I 

shares  each  of  Class  A  and  Class  B  stock  ($100  par  value)  are  to  be 
authorized.  P.  G.  Publishing  will  buy  all  of  the  notes,  all  Of  the  Class  B 
— 

Supply  House,  Inc. ,  on  September  1,  1955;  Motion  to  dismiss  filed  by 
WWSW,  Inc. ,  on  August  23,  1955;  Brief  in  support  of  motion  to  dismiss 
re  petition  for  rehearing  filed  by  WWSW,  Inc. ,  on  August  24,  1955;  Reply 
to  motion  to  dismiss  filed  by  Telecasting  on  September  6,  1955;  Reply 
to  Broadcast  Bureau  comment  filed  by  Pittsburgh  Radio  Supply  House  and 
WWSW  on  September  6,  1955;  Response  to  comments  of  Broadcast  Bureau 
filed  by  Telecasting  on  September  7,  1955. 

2/ 

-  In  this  Opinion  we  are  not  considering  the  Supplement  to  Petition 
for  Reconsideration  and  Petition  to  Designate  BMPCT-3486  For  Hearing, 
filed  by  Telecasting  on  November  3,  1955. 


stock  of  Supply 
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3/ 

stock,  and  1, 500  of  the  2, 500  shares  of  Class  A,  '  depositing  in  escrow 
the  purchase  price  of  $900, 000  ($500, 000  for  the  notes,  $250, 000  for  the 
Class  B  shares,  and  $150, 000  for  the  1, 500  shares  of  Class  A).  The 
2, 500  Class  B  shares  and  $250, 000  of  the  notes  are  also  to  be  deposited 
in  escrow  to  be  held  in  trust  for  the  Supply  House  stockholders.  Ten 
days  after  deposit  of  the  sum  of  $900, 000  by  P.  G.  Publishing,  Supply 
House  is  to  deposit  with  the  escrow  agent  $500, 000  for  the  stock  and 
notes  being  held  in  trust  for  Supply  House  by  the  escrow  agent.  Upon 
transfer  of  specified  assets  and  liabilities  of  WWSW  (primarily  those 
reflecting  existing  broadcast  operations)  to  the  new  corporation  to  be 
formed,  the  $900, 000  deposit  made  by  P.  G.  Publishing  is  to  be  delivered 
by  the  escrow  agent  to  WWSW  in  full  payment  for  the  subscription  to  the 
Class  A  and  Class  B  stock  and  the  notes.  This  sum  is  to  finance  con¬ 
struction  of  the  television  station.  However,  the  $500, 000  deposited  by 
Supply  House  and  the  stock  and  notes  held  by  the  escrow  agent  for  Supply 

-  r  4 

House  are  not  to  be  transferred  at  this  time. 

5.  Supply  House's  anticipated  disposition  of  WJAS  (AM)  and  FM 
requires  Commission  approval,  and  upon  the  filing  of  an  application  cov¬ 
ering  such  a  transfer  P.  G.  Publishing  is  to  file  an  application  to  permit 
the  sale  and  transfer  to  the  Supply  House  stockholders  of  the  stock  and 
notes  held  in  escrow.  Approval  for  the  latter  transfer  must  be  secured 
within  three  years.  When  disposition  of  WJAS  (AM)  and  FM  and  transfer  of 
of  the  stock  and  notes  have  been  approved  by  the  Commission,  the  escrow 
agent  will  deliver  the  stock  and  notes  to  the  Supply  House  stockholders 
and  the  $500, 000  to  P.  G.  Publishing. 

6989  6.  Although  approval  of  the  transfer  of  the  stock  and  notes  may  be 

delayed  as  much  as  three  years  from  the  date  of  the  agreement  (1.  e. ,  un¬ 
til  June  1958),  several  provisions  of  the  June  2  contract  suggest  the  exer¬ 
cise  of  a  degree  of  control  by  Supply  House  stockholders  before  then. 
Section  3. 03  of  the  contract  states  that  upon  transfer  of  WWSW’s  existing 

3/  _ 

-  WWSW  retains  1, 000  shares  of  Class  A  stock. 


broadcast  assets  to  the  new  corporation,  WWSW  will  enter  into  employment 
contracts  with  six  named  persons  at  specified  salaries.  Three  of  these 
persons  appear  to  be  presently  affiliated  with  Supply  House  as  directors, 
officers  or  stockholders.  The  contract  with  H.  Kenneth  Brennen,  who  is 
president,  assistant  treasurer,  director  and  stockholder  of  Supply  House, 
provides  for  five  years  employment  at  a  minimum  annual  salary  of  $25, 000, 
although  his  employment  is  not  to  commence  until  final  consummation  of 
the  merger  agreement.  Two  of  the  contracts  are  to  take  effect  upon  final 
consummation  of  the  merger  "or  the  time  when  WWSW  begins  transmitting 
regular  television  programs,  whichever  is  earlier. "  The  two  persons  in¬ 
volved  are  H.  H.  Stehman  who  is  vice  president,  secretary  and  director 
of  Supply  House  and  who  is  to  be  employed  for  four  years  sjt  an  annual 
salary  of  $11, 000  and  Caley  Augustine  who  is  a  director  of  Supply  House 
and  is  to  be  paid  $10, 000  a  year.  The  merger  contract  makes  no  provision 
for  severance  by  these  three  individuals  of  their  connections  with  Supply 
House. 

7.  The  merger  agreement  contemplates  amendmentiof  WWSW’s  by¬ 
laws  to  provide  for  seven  directors,  three  of  whom  are  to  be  elected  by 
Supply  House  after  the  merger  is  consummated.  In  the  interim,  other 
arrangements  are  prescribed.  Immediately  after  Supply  House  has  deposi¬ 
ted  $500, 000  with  the  escrow  agent,  -  P.  G.  Publishing  is  to  cause  the 
WWSW  board  of  directors  to  be  increased  to  seven.  Four  vacancies  are  to 

be  created,  and  three  of  these  four  vacancies  are  to  be  filled  by  specifically 

i 

named  persons  who  appear  to  be  nominees  of  Supply  House  and  will  act  as 

I 

if  they  were  the  owners  of  the  Class  B  stock  to  which  Supply  House  is  en¬ 
titled  upon  consummation  of  the  merger.  P.  G.  Publishing  promises  that 
during  the  interim  period  it  will  vote  its  stock  in  favor  of  the  three  named 
persons  or  their  nominees. 

8.  By  terms  of  the  agreement,  restrictions  are  placed  upon  the  ac¬ 
tivities  which  may  be  conducted  by  WWSW  prior  to  consummation  of  the 


4/ 


See  paragraph  4,  supra. 


merger.  Until  the  interim  directors  are  elected,  WWSW  may  conduct  no 
business  and  will  incur  no  liabilities  other  than  those  provided  for  or  con¬ 
templated  by  the  agreement.  During  the  same  period  Supply  House  stock¬ 
holders  are  to  have  access  to  the  books,  records  and  accounts  of  WWSW 
in  order  to  assure  themselves  that  the  provisions  of  the  agreement  have 
been  and  are  being  met.  From  the  date  of  agreement  until  consummation, 
no  amendments  to  the  articles  of  incorporation  or  by-laws  of  WWSW  other 
than  those  provided  for  in  the  contract  shall  be  made  without  the  prior 
written  consent  of  the  Supply  House  stockholders.  The  corporate  proceed¬ 
ings  whereby  the  by-laws  are  amended  to  provide  for  additional  directors 
shall  be  in  a  form  and  substance  satisfactory  to  counsel  for  the  Supply 
House  stockholders. 

6990  9.  In  the  foregoing  discussion  it  has  been  noted  that  the  occurrence 

of  one  or  the  other  of  two  events  is  the  condition  precedent  to  the  ripening 
of  various  rights  and  obligations  of  the  parties.  One  of  these  events, 
designated  in  the  agreement  as  the  first  effective  date,  is  the  date  when  the 
transfer  of  existing  station  assets  and  liabilities  of  WWSW  to  the  new  cor¬ 
poration  takes  place.  On  July  IS,  1955,  the  Commission  consented  to  the 
assignment  of  licenses  from  WWSW,  Inc.  to  WWSW  Radio,  Inc.  According 
to  advice  received  from  WWSW,  the  actual  transfer  took  place  on  August  1, 
1955.  The  other  conditioning  event  is  the  deposit  in  escrow  of  $500, 000 
by  Supply  House  within  ten  days  after  deposit  in  escrow  of  $900, 000  by 
P.  G.  Publishing.  The  latter  deposit  was  to  take  place  within  10  days 
after  WWSW  had  amended  its  articles  of  incorporation  to  provide  for  re¬ 
capitalization  in  the  manner  heretofore  described.  This  amendment  was 
to  take  place  within  10  days  after  the  date  of  the  agreement,  June  2,  1955. 
Thus,  by  July  2  at  the  latest  the  $500, 000  deposit  should  have  been  made, 
this  date  being  prior  to  finalization  of  the  grant  to  WWSW. 

10.  One  further  matter  related  to  the  foregoing  concerns  the  possi¬ 
bility  of  overlap  between  WWSW  and  WHJB.-  Supply  House  is  the  licensee 
of  the  latter  station  which  is  situated  at  Greensburg,  Pennsylvania.  Ac¬ 
cording  to  data  in  the  Commission’s  files,  there  appears  to  be  a 


substantial  daytime  overlap  of  the  2. 0  mv/m  contours  of  WWSW  and  WHJB 
as  well  as  some  overlap  of  primary  nighttime  service  areas  of  the  two. 

11.  From  the  foregoing  discussion  it  appears  not  only  that  the 

i 

agreement  contains  provisions  which  may  involve  unauthorized  transfer  of 
control  of  WWSW  to  Supply  House,  violation  of  Section  3.35  of  the  Rules, 
and  violations  of  Commission  policy,  but  also  that  by  the  terms  of  the 
agreement  various  of  these  provisions  are  now  operative.  That  some  of 
them  became  effective  prior  to  the  time  our  finalization  of  the  grant  took 
place  is  also  apparent.  The  Commissions  attention  has  been  directed  to 
the  fact  that  on  or  about  August  31,  1955,  amendments  to  the  contract  were 
filed  by  the  parties  thereto,  the  purport  of  which  was  to  delete  the  provision 
for  the  selection  by  Supply  House  of  some  of  the  interim  directors  of  WWSW 
and  to  alter  the  employment  contract  provisions  so  that  no  person  involved 

t 

in  any  potential  employment  agreement  may  simultaneously  be  connected 
with  WWSW  and  Supply  House.  Nevertheless,  the  Commission  is  not 
satisfied  that  the  problems  described  above  have  been  resolved  altogether 
by  the  submission  of  the  amendments.  The  latter  are  not  part  of  the  record 
in  the  case;  the  amendments  were  not  filed  until  nearly  two  months  after 
several  of  the  questionable  provisions  could  have  gone  into  effect;  and 
even  with  the  elimination  of  the  provisions  which  were  the  subject  of  amend¬ 
ment,  there  are  other  provisions,  such  as  those  giving  veto  power  to  Sup¬ 
ply  House,  which  raise  questions  of  the  degree  of  control 
Supply  House.  Having  the  foregoing  in  mind,  it  is  our  considered  opinion 
that  a  rehearing  is  necessary  to  determine  all  the  facts  and  circumstances 
relative  to  the  possible  unauthorized  transfer  of  control  to  Supply  House 
and  to  the  possible  violations  of  Section  3. 35  of  the  Rules  and  of  Commis¬ 
sion  policy. 

i 

12.  Problems  concerning  financial  qualification  also  arise.  In  the 
amendment  to  its  application  which  WWSW  filed  in  February  1954,  a  total 
estimated  cost  of  construction  of  $1, 909, 348. 70  was  stated,  this  sum  to 
be  financed  out  of  $350, 000  of  existing  WWSW  capital,  a  loan  from  the 


exercised  by 
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New  York  Trust  Company  in  the  amount  of  $1, 500, 000  guaranteed  by  P. 

G.  Publishing,  and  $520, 000  in  deferred  credit  payments  to  RCA.  Our 
6991  examination  of  the  record  has  revealed  no  change  in  the  estimated 
cost  of  construction  although  the  new  financing  arrangement  described  in 
the  merger  agreement  shows  financing  of  $1,000, 000.  This  sum  plus  the 
$520, 000  of  deferred  payments  (assuming  these  to  be  still  available)  leaves 
a  shortage  in  finances  of  $389, 348. 70.  Whereas  prior  to  merger  WWSW 
planned  to  rely  upon  existing  capital  of  $350, 000,  that  stun,  except  for 
$100, 000  included  in  the  $1, 000, 000  figure  above,  is  no  longer  available, 
having  been  transferred  to  the  new  corporation  to  which  the  AM  and  FM 
licenses  were  assigned.  No  indication  is  given  that  any  funds  will  now  be 
supplied  by  New  York  Trust,  and  the  changes  in  financing  anticipated  by 
the  merger  agreement  leave  it  unclear  how  the  stuns  for  which  each  party 
is  obligated  will  be  raised.  Thus,  an  issue  on  financial  qualifications  must 
be  included  in  the  rehearing  hereinafter  to  be  ordered. 

13.  Telecasting’s  petition  for  rehearing  contains  allegations  and 
proposed  issues  on  various  other  matters,  but  our  appraisal  of  them 
persuades  us  that  their  consideration  in  the  hearing  is  not  warranted. 

Thus,  no  new  arguments  are  offered  which  require  that  we  disturb  our 
previous  action  in  dismissing  the  Supply  House  application.  Likewise, 
we  are  not  moved  by  Telecasting’s  reiterated  contention  that  the  policy  we 
have  followed  in  this  and  other  merger  cases  of  retaining  the  remaining 
television  applicant  in  hearing  status  is  incorrect.  The  reasons  why  we 
refused  to  designate  Telecasting’s  application  for  the  same  channel  for  a 
comparative  hearing  against  the  remaining  WWSW  application  after  Supply 
House  was  dismissed  have  not  been  attacked  by  any  new  arguments  not 
previously  weighed  and  rejected  by  the  Commission. 

14.  Telecasting  asserts  that  the  Commission  should  specify  an 
issue  in  the  further  hearing  to  determine  whether  ”it  is  in  the  public 
interest  to  grant  an  additional  VHF  channel  in  Pittsburgh  until  pending  de- 
intermixture  rule-making  proceedings  have  been  decided  and  the  future 


policy  of  the  Commission  on  de-intermixture  has  been  enunciated. "  A 
related  issue  concerning  the  effect  a  second  VHF  commercial  grant  in 
Pittsburgh  will  have  on  existing  UHF  operations  is  also  requested. 

15.  In  view  of  the  actions  taken  by  us  on  November  l6,  1955  in 
connection  with  the  de-intermixture  rule-making  proceedings  and 

petition  we  believe  inclusion  of  the  requested  issue  is  clearly  Inap- 

! 

propriate.  To  add  such  issue  could  lead  to  an  inappropriate  interposition 
in  an  adjudicatory  proceeding  of  matters  essentially  rule-making  in  nature. 
Moreover,  if  such  an  intermingling  of  rule -making  matters  with  adjudica¬ 
tory  matters  were  appropriate,  Telecasting's  request  for  ad  issue  in  these 
regards  is  tardy.  Unlike  the  questions  raised  by  the  merger  agreement, 

i 

questions  which  could  not  be  raised  earlier  because  the  facts  of  the  agree¬ 
ment  were  not  previously  known,  the  UHF-VHF  problem  and  the  related 
possibility  of  economic  injury  to  UHF  stations  in  Pittsburgh  have  been 
known  for  some  time.  No  showing  has  been  made  by  Telecasting  why  in¬ 
clusion  of  issues  relating  to  these  matters  was  not  sought  by  appropriate 

petition  filed  at  an  earlier  stage  of  the  proceeding  in  the  manner 

6/ 


provided  by  the  Commission's  Rules.  —  The  tardiness  of  the  request  is 
particularly  applicable  to  the  proposed  "economic  injury"  issue,  for  the 
fact  that  Telecasting  would  ultimately  be  subjected  to  the  economic  effects 


of  competition  from  an  additional  VHF  station  in  Pittsburgh  has  been  ap¬ 
parent  for  at  least  as  long  as  the  applications  for  the  instant  television 


channel  have  been  on  file. 


16.  Telecasting  has  requested  that  it  be  made  a  party  to  any  re¬ 
hearing  ordered.  With  respect  to  those  matters  which  are  being  placed 


i7 -  i 

-  (a)  In  the  Blatter  of  Amendment  of  Section  3. 606,  Dockets  Nos. 
11238  et  aL ,  (FCC  55-1125);  (b)  Notice  of  Proposed  Rule  Making,  Docket 
No.  li532~(FCC  55-1124);  and  (c)  in  the  Blatter  of  Amendment  of  Part  3 
of  the  Commission's  Rules  (FCC  55-1126). 

6/ 

—  Telecasting's  reliance  on  isolated  language  in  the  Notice  of  Further 
Rule  Making  in  Docket  No.  11238  (Vail  Mills-Albany)  released  April  21, 
1955  (FCC  55-492)  is  no  excuse  for  Telecasting's  delay. 
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In  issue  hereinafter  participation  is  warranted.  Petitioner  called  these 
matters  to  the  Commission’s  attention  thereby  raising  the  questions  as  to 
the  propriety  of  the  grant  to  WWSW.  It  is  apparent  that  it  was  not  pos¬ 
sible  for  petitioner  to  raise  these  matters  until  the  final  stages  of  the  pro¬ 
ceeding.  Thus,  good  cause  for  allowing  Telecasting  to  participate  in 
this  phase  of  the  proceeding  has  been  shown. 

17.  The  issuance  of  an  order  temporarily  staying  the  effectiveness 
of  the  grant  to  WWSW  until  completion  of  the  rehearing  proceeding  is  not, 
in  our  opinion,  desirable.  It  has  not  been  shown  how  the  public  interest 
would  be  injured  by  allowing  construction  authorized  by  the  permit  to  con¬ 
tinue,  for  the  use  of  the  material  and  equipment  so  constructed,  of  course, 
will  be  subject  to  the  outcome  of  the  rehearing.  No  irreparable  injury  to 
petitioner  has  been  shown  to  justify  the  stay. 

18.  In  view  of  the  foregoing,  IT  IS  ORDERED,  this  25th  day  of 
November,  1955,  that  to  the  extent  hereinafter  indicated  by  the  issues 
specified  the  petition  for  rehearing  and  reconsideration  IS  GRANTED, 
that  Telecasting,  Inc. ,  IS  MADE  A  PARTY  to  the  rehearing  ordered,  that 
the  petition  for  stay  of  the  effective  date  of  the  grant  to  WWSW  IS  DENIED, 
and  that  the  record  IS  REOPENED  AND  DESIGNATED  FOR  FURTHER 
HEARING  on  the  following  issues: 

1.  To  ascertain  the  effect  of  the  June  2,  1955  agree¬ 
ment,  the  provisions  of  any  amendments  thereto 
either  formal  or  informal  and  their  effect  if  any 
upon  such  agreement,  and  whether  there  are  any 
misunderstandings  between  the  parties  to  the 
agreement  affecting  said  agreement. 

2.  To  determine  the  extent  to  which  the  terms  and  pro¬ 
visions  of  the  June  2  agreement  have  been  or  will  be 
effectuated  and  the  dates  upon  which  such  effectuations 
have  taken  or  will  take  place. 

To  determine  whether  implementation  of  the  terms  of 


6993 


3. 


153 


the  June  2  agreement  or  any  amendments  or  under¬ 
standings  in  relation  thereto  have  resulted  or  will 
result  in  transfer  of  control  from  WWSWj  to  Supply  House 
and  whether  such  transfer  of  control,  if  any,  is  contrary 
to  the  provisions  of  Section  310(b)  of  the  Communications 

i 

Act  of  1934,  as  amended,  and  the  Commissions  Rules 
and  policies  thereunder. 

4.  To  determine  whether,  pending  disposition  of  WJAS 
(AM)  and  FM  by  Supply  House,  the  relationship  of  the 
parties  to  the  June  2  agreement  as  expressed  in  said 
agreement  and  any  amendments  or  understandings  with 
respect  thereto  results  in  a  violation  of  Commission 
policy  expressed  in  Macon  Television  Co. ,  7  Pike  & 
Fischer  RR  703  and  897. 

Station 

WWSW  and  Station  WHJB  and  whether  such  overlap 
results  or  will  result  in  a  violation  of  Commission 
policy  expressed  in  Macon  Television  Co. ,  supra. 

| 

6.  To  determine  the  effect  of  the  June  2  agreement  upon 
WWSW's  financial  qualifications  and  whether  WWSW 
remains  financially  qualified  to  construct,  own  and 
operate  the  station  as  proposed  in  its  application  as 
amended. 

7.  To  determine  in  the  light  of  the  evidence  adduced  under 
the  foregoing  issues  whether  the  grant  to  WWSW,  Inc. 
should  be  set  aside. 

FEDERAL  COMMUNICATIONS  COMMISSION 

i 

/s/  Mary  Jane  Morris 
Secretary 

Released:  November  28,  1955  j 

i 


i 
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In  re  Application  of  ) 

TELECASTING,  INC.  )  File  No.  BMPCT- 

Pittsburgh,  Pennsylvania  j 

For  Modification  of  ) 

Construction  Permit  (Channel  11)  ) 

Request  For  Waiver  of  Rule  1. 387  (b)  (3) 

t 

Telecasting,  Inc. ,  permittee  of  Station  WENS,  Channel  16, 
Pittsburgh,  Pennsylvania  (BMPCT-1783)  filed  an  application  on  June  27, 
1955  for  Channel  11,  Pittsburgh,  Pennsylvania.  As  a  precautionary 
measure,  it  repeats  herewith  a  request  for  a  waiver  of  Rule  1.387  (b)  (3) 
made  in  its  transmittal  letter,  and  in  support  thereof  states  as  follows: 

I.  Preliminary  Statement 

1.  By  Order  of  March  31,  1954  the  Commission  designated  for  com¬ 
parative  hearing  the  mutually  exclusive  applications  of  Westinghouse  Radio 
Stations,  Inc. ,  WWSW,  Inc. ,  and  Pittsburgh  Radio  Supply  House,  Inc. , 
each  requesting  the  use  of  Channel  11  in  Pittsburgh.  Westinghouse  dismis¬ 
sed  its  application  on  December  18,  1954.  The  two  remaining  applicants 
executed  a  merger  agreement  on  June  2,  1955:  Pittsburgh  Radio  expressly 
agreed  to  T ’withdraw  and  dismiss  its  application  for  a  radio -television  per¬ 
mit  or  license  presently  pending  before  the  FCC,  Docket  8840.  Thereupon, 
WWSW,  with  all  due  diligence,  shall  prosecute  its  application  for  a  radio¬ 
television  permit  for  license  presently  pending  before  the  FCC,  Docket 

324 

8730. "  In  return,  it  was  agreed  that  a  majority  of  the  stockholders  of 
Pittsburgh  Radio  would  receive  a  50%  interest  in  the  WWSW  grant.  The 
contract  was  subsequently  modified  to  provide  for  a  grant  to  WWSW  and 
the  simultaneous  dismissal  of  the  Pittsburgh  Radio  application. 

2.  In  a  concurrently  filed  pleading,  Telecasting,  Inc.  contends 
that  Pittsburgh  Radio  is  endeavoring  to  prosecute  two  applications  at  one 
and  the  same  time  in  violation  of  Rule  1.364  —  its  original  application 
(in  which  it  no  longer  had  an  active  interest)  and  the  WWSW  application 
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(In  which  it  is  entitled  by  contract  to  a  50%  interest  when  finally  granted); 
that  the  Pittsburgh  Radio  application  should  be  dismissed  for  failure  to  fur¬ 
ther  prosecute  and  is  in  violation  of  Rule  1. 364;  that  the  reasons  for 
originally  ordering  a  comparative  hearing  has  been  rendered  moot  by  the 
merger  agreement;  that  the  merged  application  (to  all  intents  and  pur* 
poses  a  new  application)  should  be  returned  to  the  processing  line  (pur¬ 
suant  to  Rules  1.365(b)  and  1.373(g))  for  re-examination  by  the  CommiS*- 
sion  in  the  light  of  such  changes  and  the  Clarksburg  decision^  that  the 
application  would  thus  lose  the  ’’umbrella  protection”  afforded  by  Rule 
1.387(b)  (3);  that  other  applications  could,  therefore,  be  filed  for  Chan- 
nel  11;  and  that  the  Ashbacker  decision  necessitates  comparative  hearing 
between  the  co -pending  applications  of  Telecasting,  Inc. ,  and  WWSW, 


Inc. 


n.  Waiver  Request 
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3.  If  the  foregoing  procedures  spelled  out  in  detail  in  existing  pub¬ 
lished  rules  are  followed,  the  application  of  Telecasting,  In<j.  contra¬ 
venes  no  requirements  of  the  Commission’s  Rules  and  Regulations  and 
must  be  accepted  for  filing,  and  in  due  course  comparatively  considered 
with  that  of  WWSW,  Inc.  There  would  thus  be  no  need  for  a  waiver  re¬ 
quest  by  Telecasting  of  any  valid  rule.  Policy  pronouncements  in  the 
Woodruff  and  related  cases,  issued  in  an  emergency  situation  which  no 
longer  prevails,  cannot  abrogate  published  procedures.  However,  if  for 
any  reason  the  Commission  refuses  to  follow  its  published  procedures, 
Telecasting,  Inc.  herewith  requests  a  waiver  of  Rule  1.387(b)(3).  To 
that  end  it  invokes  Rule  1. 701:  "Any  provision  of  the  rules  may  be 
waived  by  the  Commission,  if  good  cause  therefor  exists.”  i 

m.  Good  Cause 
— 

4.  As  constituting  "good  cause”,  the  following  facts  axe  alleged: 

In  its  Sixth  Report  and  Order,  released  April  14,  1952  the  Commission 
allocated  VHF  Channels  2,  11  and  *13,  and  UHF  Channels^,  47  and  53 
to  Pittsburgh.  This  action  was  part  of  the  Commission’s  policy 


determination  to  intermix  VHF  and  UHF.  In  its  Report  the  Commission 
stated  (paragraphs  197-200): 

197.  Because  television  is  in  a  stage  of  early  development 
and  the  additional  consideration  that  the  limited  number  of  VHF  chan¬ 
nels  will  prevent  a  nation  wide  competitive  television  service  from 
developing  wholly  within  the  VHF  band,  we  are  convinced  that  the 
UHF  band  will  be  fully  utilized  and  that  UHF  stations  will  eventually 
compete  on  a  favorable  basis  with  stations  in  the  VHF.  The  UHF  is 
not  faced  as  was  FM,  with  a  fully  matured  competing  service.  In  many 
cases  UHF  will  carry  the  complete  burden  of  providing  television  ser¬ 
vice,  while  in  other  areas  it  will  be  essential  for  providing  competi¬ 
tive  service.  In  view  of  these  circumstances,  we  are  convinced  that 
stations  in  the  UHF  band  will  constitute  an  integral  part  of  a  single, 
nationwide  television  service. 

198.  With  respect  to  the  propagation  characteristics  of  the 
UHF  band,  as  compared  to  the  VHF,  we  believe  that  such  differ¬ 
ences  as  exist  will  prove  analogous  to  those  formerly  existing  between 

46/ 

the  higher  and  lower  portions  of  the  VHF  television  band.  —  We  are 
persuaded  that  the  differences  in  propagation  characteristics  will  not 
prevent  UHF  stations  from  becoming  an  integral  part  of  a  single  ser¬ 
vice. 

199.  It  is  alleged  that  equipment  for  employing  higher  power 
in  the  UHF  band  is  not  available  and  that  it  is  not  known  when  such 
equipment  will  be  available.  This  contention  is  not  supported  by  the 
record.  There  is  evidence  that  it  will  be  possible  to  operate  stations 
in  the  UHF  band  with  400  kw  radiated  power  by  the  time  that  authori¬ 
zations  are  issued  for  such  stations.  Further,  there  is  no  reason  to 
believe  that  American  science  will  not  produce  the  equipment  neces¬ 
sary  for  the  fullest  development  of  UHF. 

200.  In  any  event,  it  is  clear  that  in  formulating  an  assign¬ 
ment  table  which  will  be  the  basis  for  the  over -all  development  of 
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television  broadcasting  in  this  country,  the  public  interest  requires 
the  Commission  to  takg  a  long-range  view  of  the  future  of  television. 
Present  equipment  — ^  and  economic  problems  may  temporarily  hand! 
cap  operations  in  the  new  UHF  band  and  place  certain  communities  at 
a  disadvantage.  Such  immediate  considerations,  however,  cannot  be 
allowed  to  obscure  the  long-range  goal  of  a  nationwide  competitive 
television  service,  in  which  stations  in  both  the  UHF  and  VHF  bands 
will  constitute  integral  parts.  We  find  that  one  over -all  table  of  as¬ 


signments  for  the  television  service  is  best  calculated  to  achieve 
that  goal. 


— '  See  the  Commission's  decision  in  the  Washington  television 

case,  Bamberger  Broadcasting  Service,  Inc. ,  11  FCC  211  (3  RR  914). 
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—  The  record  before  us  contains  abundant  evidence  as  to  the 
feasibility  of  adapting  existing  receivers  or  building  new  ones  which 
will  be  capable  of  receiving  signals  on  all  television  channels. 

5.  In  reliance  upon  this  determination  by  the  Commission  that  UHF 
would  become  "an  integral  part  of  a  single,  nation-wide  television  ser¬ 
vice",  Telecasting,  Inc.  filed  for  UHF  Channel  16.  Telecasting  is  owned 
by  23  individuals  and  one  Pennsylvania  corporation.  All  its  stockholders 
are  residents  of  the  Pittsburgh  area  or  have  business  and  civic  interests 
in  that  city.  Most  of  them  are  lifelong  residents  of  Pittsburgh  and  are 
active  in  its  civic  and  business  life.  Telecasting's  application  was 
granted  in  December  1952  and  the  station  (WENS)  went  on  the  air  in  July 
1953,  with  an  ERP  in  excess  of  200, 000  watts,  870  feet  above  average 
terrain.  Capital  investments  have  exceeded  $850, 000.  Equipment-wise 


the  station  is  second  to  none  in  the  Pittsburgh  area. 

6.  During  the  ensuing  two  years  the  station  has  been  operated  with  an 
experienced  staff.  The  vice  president  and  general  manager  had  had  four 
years  experience  as  sales  manager  of  the  DuMont  station  in  Pittsburgh. 
The  WENS  staff  has  a  combined  VHF-TV  experience  of  110  years.  Not¬ 
withstanding  its  experienced  staff  and  first-rate  equipment,  the  station 
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has  suffered  losses  in  excess  of  $400, 000  during  the  past  two  years. at¬ 
tempting  to  make  UHF  work  in  Pittsburgh.  Its  tower  and  antenna  were 
blown  down  by  a  freak  storm  in  March  of  1955,  a  complete  mass  of 
wreckage.  A  new  tower  and  antenna  were  promptly  erected  and  the 
station  has  resumed  operation  on  Channel  16. 

7.  While  WENS  was  suffering  these  substantial  losses,  the  Com¬ 
mission  has  taken  steps  which  have  completely  undermined  any  chance  of 
UHF  attaining  an  equality  in  a  saturated  VHF  market:  It  allowed  existing 
VHF  stations  (in  Pittsburgh  and  Johnstown)  and  a  new  VHF  grantee 
(Steubenville)  to  go  to  maximum  power  —  at  a  time  when  comparable  UHF 
equipment  was  not  available;  it  allocated  an  additional  VHF  channel  to 
Irwin,  a  suburban  community  on  the  outskirts  of  Pittsburgh.  The  Potter 
hearings  and  data  submitted  in  connection  with  pending  de -intermixture 
proposals  show  that  the  intermixture  of  UHF,  in  markets  with  two  or  more 
VHF  Grade  A  signals,  has  not  worked  and  that  the  original  decision  to 
intermix  UHF  and  VHF  was  a  mistake. 

7028  8.  WENS'  financial  failure  cannot  be  attributed  to  a  lack  of  capital 

or  to  inexperienced  management.  Its  brief  ternire  on  Channel  13,  after 
its  tower  was  blown  down  in  March,  1955,  shows  what  it  could  accomplish 
with  a  VHF  frequency.  WENS  has  made  every  effort  to  vindicate  the 
Commission's  intermixture  decision  by  trying  to  make  UHF  work  in  the 
Pittsburgh  area.  When  either  Channel  4  or  11  goes  on  the  air,  continued 
operation  by  WENS  on  Channel  16  is  out  of  the  question,  a  fact  which  should 
be  clear  to  the  Commission  after  the  de-intermixture  arguments  of  June 
27  and  28,  1955. 

9.  The  plight  of  UHF,  as  made  clear  by  the  Potter  hearings,  and  the 
intransigent  attitude  of  Madison  Avenue  toward  UHF,  which  in  turn  forced 
the  networks  to  share  time  on  VHF  in  preference  to  a  primary  affiliation  on 
UHF,  were  not  fully  appreciated  until  after  the  March  31,  1954  order  of 
the  Commission  designating  the  three  then  pending  applications  for  hear¬ 
ing,  an  order  precluding  further  filings  under  Rule  1. 387  (b)  (3).  If  the 
three  applicants  had  gone  through  a  bona  fide  hearing,  thereby  affording 
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the  Commission  a  wide  choice  in  determining  which  would  better  serve 
the  public  interest,  a  plea  to  waive  Rule  1.  387  (b )  (3)  might  fall  on  deaf 
ears  notwithstanding  the  intervening  UHF  debacle  in  intermixed  and 
predominantly  VHF  markets.  But  such  has  not  been  the  course  of  the 
Channel  11  proceeding. 

10.  Midway  in  the  hearing  Westinghouse  elected  to  acquire  a  channel 
in  Pittsburgh  by  the  purchase  route  ($9,  750, 000),  thus  avoiding  compara¬ 
tive  consideration  of  its  qualifications  (antitrust  and  multiple  ownership 
factors).  Since  the  withdrawal  of  Westinghouse,  rumors  of  a  merger  of 

I 

the  two  remaining  applicants  have  been  rife.  Whether,  throughout  the 
remainder  of  the  hearing,  they  ’’pulled  their  punches”,  lest  they  find 
themselves  subsequently  compromised,  could  only  be  determined  by  a 
thorough  investigation,  with  power  to  subpoena  and  to  examine  under  oath. 
In  any  event,  Pittsburgh  Radio  decided  not  to  press  its  application  and  to 
accept  in  lieu  thereof  a  50%  interest  in  the  WWSW  grant.  The  Commis¬ 
sion  is  thus  left  with  a  single  choice,  and  that  choice  (realistically  viewed) 
is  not  any  of  the  three  which  was  before  it  at  the  time  it  ordered  a  compar¬ 
ative  hearing  on  March  31,  1954.  Instead  of  a  wide  choice  "in  the  public 

i 

interest”,  the  Commission  is  confronted  (unless  it  waives  Rule  1. 387  (b) 

(3) )  —  with  a  "marriage”  concocted  by  private  interests.  While  public 
policy  encourages  the  settlement  of  private  litigation  by  compromise, 
comparative  hearings  in  FCC  matters  have  public  as  well  as  private  as¬ 
pects.  The  determination  of  what  grants  are  in  the  public  interest  has 
been  entrusted  to  this  Commission,  not  to  the  applicants  themselves. 

11.  In  brief,  the  "dealings”  of  two  private  applicants  leave  the  Com¬ 
mission  with  only  a  single  choice  for  a  valuable  VHF  frequency  in  Pitts¬ 
burgh  (with  a  like  frequency  already  bearing  a  price  tag  of  $9, 750, 000). 
Confronted  with  this  situation,  "public  interest”  dictates  the  same  action 
which  the  Commission  took  in  the  Van  Curler  case.  11  Fdc  1132  (1947) 


1/  Our  main  position,  summarized  above,  is  that  the  merged  group 

has  lost  their  "umbrella”  protection  and  that  a  waiver  of  Rule  1. 387 
(b)  (3)  is  unnecessary. 


There,  after  finding  that  WOKO  was  not  entitled  to  a  renewal  of  its  li¬ 
cense,  it  ordered  a  hearing  on  three  applications  for  those  facilities  while 
the  Commission's  denial  of  the  renewal  was  being  contested  in  Court. 
Thereafter,  as  the  result  of  drop-outs  and  mergers,  the  remaining  appli¬ 
cant  claimed  umbrella  protection  when  the  Commission's  denial  of  the 

7030  WOKO  renewal  was  finally  sustained  by  the  Supreme  Court.  The 
Commission  decided  to  waive  1.  387  (b)  (3)  and  issued  a  public  notice  in¬ 
viting  additional  applications  for  the  frequency  to  be  vacated  by  WOKO, 
stating  (paragraphs  1133-1134):  ’’[Van  Curler]  has  not,  by  virtue  of 
this  hearing,  acquired  rights  which  are  to  be  preferred  to  the  interest  of 
the  public  to  have  the  frequency  .  .  .  assigned  to  die  best  qualified  appli¬ 
cant  .  .  .  Van  Curler  is  legally  entitled  in  due  course  to  a  decision  on  the 
merits  of  its  [  merged]  application,  but  under  the  circumstances  of  this 
case,  that  decision  should  be  reached  only  after  we  have  given  other  ap¬ 
plicants  a  fair  chance  to  compete  for  the  frequency.  ”  Here,  none  of  the 
three  applicants  who  originally  sought  Channel  11  are  now  before  the  Com¬ 
mission  with  their  original  proposals.  One  is  out  of  the  picture  altogether; 
the  other  two  have  joined  forces  and  are  presenting  a  merger  proposal.  It 
is  now  apparent,  as  it  was  not  in  March,  1954,  that  UHF  is  doomed  in 
Pittsburgh  with  the  advent  of  more  VHF  stations.  At  that  time,  because 
of  the  anti-straddling  rule,  WENS  could  not  have  applied  for  Channel  11 
and  could  not  have  continued  a  television  service  to  the  public  on  Channel 
16.  That  rule  has  since  been  repealed  (October  1954).  To  date  neither 
WENS  nor  any  other  group  have  been  afforded  an  opportunity  to  compete 
against  a  merged  WWSW-WJAS  group.  There  are  scores  of  situations 
where  a  person  would  be  unwilling  to  compete  in  a  comparative  hearing 
against  X,  Y,  or  Z,  singly,  but  would  relish  the  opportunity  of  competing 
against  XYZ.  WWSW  and  Pittsburgh  Radio  have  created  the  new  situation 
by  their  voluntary  action.  There  is  no  sound  policy  reason  why  they  should 
be  accorded  an  absolute  immunity  from  being  confronted  in  their  new  pos¬ 
ture,  with  a  comparative  hearing.  Realistically  viewed  they  too  are  a  new 

7031  applicant.  Channel  11  should  be  accorded  to  the  best  qualified  claim¬ 
ant.  None  of  the  three  applicants  who  originally  sought  Channel  11  are  now 


I 
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before  the  Commission.  These  applicants  have  abandoned  their  original 
proposals.  A  new  merged  group  is  endeavoring  to  present  [to  the  Com¬ 


mission  a  fait  accompli,  a  proposal  which  they  have  conco 


cted  at 


a  time 
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when  they  believed  they  were  immune  from  competition. 

12.  As  the  Court  of  Appeals  made  clear  in  the  Clarksburg  case, 

administrative  expedition  is  a  desirable  objective,  but  not  by  recourse  to 
procedures  which  do  not  adequately  protect  the  public  interest.  If  other 
interested  persons  are  not  permitted  at  this  point  to  contest  the  "merger 
deal"  devised  by  private  interests,  the  Commission  forever  forecloses  the 
opportunity  it  would  otherwise  have  of  awarding  the  channel  on  the  basis  of  the 
best  qualified  applicant.  The  Communications  Act  as  amended  in  1952  and 
the  Commission  precedents  foreclose  a  competitive  filing  at  the  time  the 
"merger"  is  consummated.  While  a  new  group  could  file  a  competing  ap¬ 
plication  after  WWSW  goes  on  the  air  and  files  its  first  renewal,  the  Ash- 
backer  and  WBAL  cases  make  it  obvious  that  such  "opportunities"  are  no 
substitute  for  an  original  comparative  hearing.  In  the  light  of  changed 
conditions,  WENS  should  be  afforded  an  opportunity  to  compete  for  Channel 
U.  | 

13.  Although  convinced  that  Rules  1. 365  (b)  and  1. 373  (g)  require  the 
amended  WWSW  application  to  be  returned  to  the  processing  line,  which 

i 

would  thus  permit  other  persons  to  file  for  the  frequency,  WE  16  asks  that 
the  Commission  (if  it  is  of  a  contrary  view)  waive  Rule  1.  387  (b)  (3),  that 
Telecasting’s  application  be  accepted  for  filing,  and  that  its  application 

and  the  WWSW  application  as  amended  be  designated  for  compara¬ 
tive  hearing. 

IV.  The  WENS  Application  Cannot  be  Legally  j 
Dismissed  Without  a  Hearing _ 

14.  Congress  has  expressly  provided  that  where  the  Commission  is 
unable  to  find  that  the  grant  of  an  application  is  in  the  public  interest,  "it 

shall  formally  designate  the  application  for  hearing"  {Section  309  (b) ).  If 

■ 

the  requested  frequency  is  available,  and  particularly  where  the  waiver  of 
any  contravening  rule  is  requested,  the  Court  of  Appeals  has  made  it 
abundantly  clear  that  the  statute  requires  the  Commission  to  accord  the 
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applicant  a  hearing  under  Section  309  (b),  any  rules  of  the  Commission  to 
the  contrary  notwithstanding.  Storer  v.  FCC,  12  RR  2053;  City  of  New 
York  v.  FCC,  12  RR  2003;  Broadcast  House  v.  FCC,  No.  12211.  Whe¬ 
ther  a  grant  would  or  would  not  be  in  the  public  interest  is  a  factual  mat¬ 
ter  to  be  determined  under  the  standard  prescribed  by  Congress,  namely, 

" public  interest,  convenience,  and  necessity. "  That  determination  must 
be  made  on  the  basis  of  all  peritnent  facts,  not  on  the  basis  of  a  subsidiary 
rule,  especially  where  the  applicant  has  requested  a  waiver.  No  rule  can 
replace  the  test  which  Congress  itself  has  laid  down  —  "Public  interest, 
convenience,  and  necessity.  ” 

15.  In  the  instant  case  we  contend  that  the  proper  application  of  ex¬ 
isting  rules  require  the  WWSW  application  to  be  returned  to  the  processing 
line.  If  this  is  done,  Rule  1.  387  (b)  (3)  ceases  to  be  applicable,  the  WENS 
application  must  be  accepted,  and  a  full  comparative  hearing  must  be  or¬ 
dered  in  due  course  under  the  Ashbacker  doctrine.  But  even  if  the  Com¬ 
mission  declines  to  follow  the  plain  requirements  of  its  rules,  in  the  light 
7033  of  the  waiver  request  and  above -cited  court  adjudications,  WENS  is 

entitled  to  a  hearing  on  the  following  factual  issues:  (1)  whether  the  WWSW 
amended  application  is  tantamount  to  or  in  effect  a  new  application;  (2) 
whether  good  cause  exists  in  the  instant  case  for  a  waiver  of  Rule  1. 387  (b) 
(3)  and  a  resulting  comparative  hearing.  The  Commission,  before  grant¬ 
ing  Channel  11  to  WWSW,  Inc.  must  either  afford  WENS  a  threshhold  hear¬ 
ing  on  the  foregoing  matters,  or  order  a  full  comparative  hearing  with 
such  matters  determined  as  a  part  thereof.  For  this  Commission  to 
hold  otherwise  is  to  ignore  court  mandates  in  analogous  situations.  In  this 
connection  it  is  to  be  noted  that  the  Storer  and  WNYC  cases  were  decided 
subsequent  to  the  Commissions  contrary  actions  in  the  Milwaukee  and 
St.  Louis  merger  proceedings.  Hence,  the  actions  there  taken  by  the  Com¬ 
mission  cannot  be  utilized  as  precedents  for  Pittsburgh. 

1/  A  hearing  on  these  incidental  matters  would,  of  course,  be  unnecessary 
~~  if  the  Commission  gives  effect  to  Rules  1.  365  (b)  and  1.  373  (g),  or  if 
it  waives  Rule  1. 387  (b)  (3). 
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V.  Conclusion 

16.  The  premises  considered.  Telecasting,  Inc.  requests  the  fol- 
lowing  actions: 

1.  That  if  the  Commission  for  any  reasons  declines  to  follow  the 

express  requirements  of  Rules  1. 364,  1. 365  (b)  and  1. 373  (g)  and  return 
the  WWSW  application  to  the  processing  line,  it  waives  the  provisions  of 
Rule  1.  387  (b)  (3).  j 

2.  That  the  tendered  application  of  Telecasting,  Inc.  for  Channel 
11  be  assigned  a  file  number. 

3.  That  after  appropriate  McFarland  letters  the  WWSW  and  Tele- 

7034  casting  applications  be  designated  for  comparative  hearing  on  issues 

"then  obtaining"  in  accordance  with  the  requirements  of  Section  309  (b)  and 
the  Ashbacker  decision. 

4.  That  Telecasting,  in  any  event,  be  accorded  a  hearing  before 
any  final  action  is  taken  on  the  WWSW  application  on  the  factual  questions 
whether  the  WWSW  amendments  are  major  in  character  so  as,  in  effect, 
to  amount  to  a  new  application,  and  whether  "good  cause"  Exists  for  a 
waiver  of  Rule  1.  387  (b)  (3). 

Oral  argument  is  requested  on  the  foregoing  matters. 

Respectfully  submitted. 


TELECASTING,  INC. 

By  s/  James  A.  McKenna,  Jr. 

By  s/  Vernon  L.  Wilkinson 

McKenna  &  Wilkinson, 
1735  DeSales  StL ,  N.W. 
Washington  6,  D.  C. 

Its  Attorneys 

July  1,  1955  | 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


[Filed  Aug.  10,  1955] 

TELECASTING,  INC. ,  ) 

Appellant  l  Case  No.  12, 841 

V'  ) 

FEDERAL  COMMUNICATION  ) 

COMMISSION,  ) 

Appellee  ) 

NOTICE  OF  APPEAL  AND  STATEMENT 
OF  REASONS  THEREFOR 

I.  Notice  of  Appeal 

1.  Appellant,  Telecasting,  Inc. ,  a  Pennsylvania  corporation,  here¬ 
by  gives  notice  of  appeal  (a)  from  the  action  of  the  Federal  Communica¬ 
tions  Commission  taken  in  a  Memorandum  Opinion  and  Order  adopted 
July  20  and  released  July  22,  1955  granting  the  application  of  WWSW, 

Inc.  for  television  Channel  11  in  Pittsburgh,  Pennsylvania;  and  (b)  from 
the  action  of  the  Commission  taken  in  a  Memorandum  Opinion  and  Order 
adopted  July  20  and  released  July  25,  1955  dismissing,  without  a  prior 
hearing  or  oral  argument,  appellant’ s  co-pending  application  filed  June  27, 
1955  for  the  identical  facilities,  to  wit,  Channel  11  in  Pittsburgh,  Pennsyl¬ 
vania. 

2.  This  appeal  is  taken  pursuant  to  Sections  402  (b)  (2)  and  (6)  and 
402  (c)  of  the  Communications  Act  of  1934,  as  amended,  (47  U.S.  C.  Secs. 
402  (b)  and  (c) )  and  Rule  37  of  the  Rules  of  this  Court. 

n.  Jurisdictional  Statement 

3.  Appellant,  the  permittee  of  UHF  television  Station  WENS,  Pitts¬ 
burgh,  Pennsylvania,  is  an  applicant  for  modification  of  construction  per¬ 
mit  whose  application  has  been  denied  by  the  Commission,  within  the 
meaning  of  Section  402  (b)  (2),  and  is  also  a  person  aggrieved  and  whose 
interests  are  adversely  affected  within  the  meaning  of  Section  402  (b)  (6) 
by  the  action  of  the  Commission  granting  the  application  of  WWSW,  Inc. 
Appellant's  aggrievement  and  the  adverse  effect  on  its  interests  arise 


from  the  action  of  the  Commission  granting  the  WWSW  application  and 
from  the  refusal  of  the  Commission  to  designate  said  appllication  for  com* 
parative  hearing  with  appellant’s  mutually  exclusive  application,  or,  al¬ 
ternatively,  to  withhold  action  upon  the  WWSW  application  pending  a  hear¬ 
ing,  as  required  by  law,  on  appellant’s  application  to  determine  whether, 
under  the  Communications  Act  or  the  Commission's  Rules,  appellant’s 
application  was  required  to  be  designated  for  hearing  on  a  comparative 
basis  with  the  WWSW  application. 

4.  The  jurisdiction  of  this  Court  is  invoked  (a)  to  Review  the  Com¬ 
mission  proceedings  upon  the  basis  of  which  the  actions  herein  appealed 
were  made;  (b)  to  adjudge  said  actions  invalid;  (c)  to  review  and  set  aside 
said  actions  granting  WWSWs  application  and  dismissing  appellant’s  ap¬ 
plication  without  a  hearing;  and  (d)  to  remand  the  case  to  the  Commission 

with  directions  to  hold  a  comparative  hearing  upon  the  mutually  exclusive 

_  | 

applications  of  appellant  and  WWSW,  Inc. ,  or,  in  the  alternative,  to  hold 
a  separate  hearing  upon  appellant's  application  to  determine  whether  said 
application  is  entitled  by  law  and  under  the  Commission’^  Rules  to  a  com¬ 
parative  hearing  with  the  WWSW  application. 

m.  Statement  of  the  Nature  of  the  Commission 


5.  On  December  23,  1952,  the  Commission  granted  appellant  a  per¬ 

mit  to  construct  a  television  broadcast  station  to  operate  on  ultra  high  fre¬ 
quency  (UHF)  Channel  16  in  Pittsburgh,  Pennsylvania  (FGC  File  No.  BPCT- 
1349).  Appellant  commenced  operation  of  its  station  (WENS)  in  August 
1953  pursuant  to  authority  granted  by  the  Commission  anil  said  station  has 
been  in  continuous  operation  from  that  date  to  the  present  (FCC  File  No. 
BMPCT-1783).  I 

6.  On  March  31,  1954,  the  Commission  by  order  duly  published  in 
the  Federal  Register  (19  Fed.  Reg.  2037),  designated  for  comparative  hear- 
ing  three  mutually  exclusive  applications  then  pending  for  television  con¬ 
struction  permits  for  a  station  on  Channel  11  in  Pittsburgh,  Pennsylvania, 
namely,  the  applications  of  Westinghouse  Radio  Stations,  Inc.  (FCC  Docket 
No.  8694,  File  No.  BPCT-221),  WWSW,  Inc.  (FCC  Docket  No.  8730,  File 
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No.  BPCT-254)  and  Pittsburgh  Radio  Supply  House,  Inc.  (FCC  Docket 
No.  8840,  File  No.  BPCT-345).  In  that  order  the  Commission  found  each 
of  the  applicants  (as  then  constituted)  ” legally,  financially  and  technically 
qualified”.  By  not  including  any  special  issues  and  by  restricting  the 
hearing  to  the  standard  comparative  issue,  the  Commission  inferentially 
found  that  any  one  of  the  three  applicants,  by  itself,  could  be  granted, 
provided  no  new  facts  subsequently  came  to  light  and  no  substantial  changes 
thereafter  occurred. 


7.  The  taking  of  oral  testimony,  pursuant  to  the  Commission's  March 
31,  1954  order,  was  begun  September  15,  1954.  In  the  ensuing  months  a 
voluminous  hearing  record  was  compiled  regarding  the  qualifications  and 
proposals  of  each  of  the  applicants.  However,  in  December  1954,  Westing- 
house  having  entered  into  a  contract  to  purchase  an  existing  VHF  station 

In  Pittsburgh  for  $9, 750, 000  petitioned  the  Commission  for  leave  to  dis¬ 
miss  its  application.  That  petition  was  granted  December  15,  1954.  Fur- 
ther  comparative  hearings  were  held  on  the  two  remaining  applications. 

The  record  was  closed  on  January  24,  1955.  Lengthy  proposed  compara¬ 
tive  findings  were  filed  by  WWSW  and  Pittsburgh  Radio  in  March  1955. 

8.  Prior  to  the  release  of  an  Initial  Decision  on  the  comparative  rec¬ 
ord  thus  made,  the  two  remaining  applicants  entered  into  a  merger  agree¬ 
ment  on  June  2,  1955:  Pittsburgh  Radio  expressly  agreed  to  ” withdraw  and 
dismiss  its  application  for  a  radiotelevision  permit  or  license  presently 
pending  before  the  FCC,  Docket  8840.  Thereupon,  WWSW,  with  all  due 
diligence,  shall  prosecute  its  application  for  a  radiotelevision  permit  or 
license  presently  pending  before  the  FCC,  Docket  8730".  Under  the  mer¬ 
ger  agreement  a  majority  of  the  Pittsburgh  Radio  stockholders  are  entitled 
to  a  50  percent  interest  in  the  WWSW  grant;  each  group  will  elect  three 
directors,  and  jointly  agree  on  a  seventh;  certain  members  of  each  group 
have  firm  employment  contracts  with  WWSW,  Inc. 

9.  On  June  13,  1955,  pursuant  to  an  informal  request  joined  in  by 
the  parties  to  the  Channel  11  hearing,  the  record  was  reopened  "to  receive 
additional  evidence"  at  a  further  hearing  scheduled  for  June  27,  1955.  On 
that  date,  copies  of  the  merger  agreement  were  tendered  and  Pittsburgh 


Radio  indicated  that  it  had  no  objections  to  a  grant  of  the  WWSW  applica- 
tion;  however,  instead  of  dismissing  its  application  as  provided  for  in  the 
merger  agreement,  Pittsburgh  Radio  "asked  that  the  Hearing  Examiner 
issue  an  initial  decision  granting  the  application  of  WWSW,  Inc. ,  condi¬ 
tioned  upon  the  withdrawal  of  the  application  of  Pittsburgh  Radio  .  .  . 
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after  WWSW,  Inc.  receives  a  final  grant  of  a  construction  permit  from  the 
Commission"  (Par.  13  of  "Revised  Request ...  for  Findings").  Counsel 
for  the  Commission's  Broadcast  Bureau  objected  to  this  procedure  as  in¬ 
consistent  with  the  policy  enunciated  by  the  Commission  in  ithe  Poole  deci¬ 
sion  (9  RR  387)  The  foregoing  exhibit  was  nevertheless  received,  sub- 
ject  to  a  motion  to  strike  by  the  Broadcast  Bureau.  In  proposed  revised 

i 

findings  submitted  that  date  the  parties  insisted  that  the  question  whether 
a  grant  would  serve  the  public  interest  "must  be  determined  on  the  as¬ 
sumption  that  Pittsburgh  Radio  Supply  House,  Inc.  will  be  an  eventual  owner 
of  50  percent  of  the  applicant,  WWSW,  Inc. "  (Par.  9).  Tile  hearing  was 

i 

adjourned  to  June  28,  1955.  On  that  date  the  Broadcast  Bureau  being  still 
in  disagreement  with  some  aspects  of  the  proposed  procedure,  the  hearing 
was  adjourned  to  June  29,  1955.  On  that  date  the  parties  submitted  an 
amendment  to  the  June  2  merger  agreement  so  that  the  timing  of  Pitts¬ 
burgh  Radio*  s  dismissal  would  conform  to  the  procedures  counsel  for  the 
parties  were  endeavoring  to  pursue.  New  revised  non-comparative  find¬ 
ings,  agreeable  to  the  Broadcast  Bureau  ,were  received  by  the  Examiner. 

10.  In  the  meantime,  on  June  27,  1955,  Telecasting^  Inc.  filed  an 

i 

application  for  Channel  11.  Orally  on  June  27,  and  by  a  written  petition 

I 

filed  June  28,  and  again  on  June  29,  counsel  for  Telecasting,  Inc.  called 
the  Examiner*  s  attention  to  the  fact  that  (under  Section  5  (d)  (2)  of  the  Com¬ 
munications  Act,  47  U.  S.  C.  Sec.  5  (d)  (2) )  WENS  would  be  a  "person  ag¬ 
grieved"  by  any  adverse  action  and  in  a  position  to  seek  review  of  this  ac¬ 
tion  by  the  full  Commission.  In  a  written  memorandum  of  law  with  a  petition 
for  leave  to  file,  tendered  June  28,  but  not  accepted  by  the  Examiner  f T. 
1975),  Telecasting  contended:  That  Pittsburgh  Radio  was  endeavoring  to 
prosecute  two  applications  at  one  and  the  same  time  in  violation  of  the 
Commission's  Rule  1.  364  (1  RR  51:364)  —  its  original  application  (In 
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which  it  no  longer  had  an  active  interest)  and  the  WWSW  application  (in 
which  it  is  entitled  by  contract  to  a  50%  interest);  that  the  Pittsburgh 
Radio  application  should  be  dismissed  for  failure  to  further  prosecute 
and  as  in  violation  of  Rule  1. 364;  that  the  reasons  for  originally  order¬ 
ing  a  comparative  hearing  had  been  rendered  moot  by  the  merger  agree¬ 
ment;  that  the  merged  application  (to  all  intents  and  purposes  a  new  appli¬ 
cation)  should  be  returned  to  the  processing  line  (pursuant  to  FCC  Rules 
1.  365  (b)  and  1. 373  (g)  (1  RR  51:365  (b)  and  1  RR  51:  373  (g) )  for  reexam¬ 
ination  by  the  Commission  in  the  light  of  such  changes  and  this  Court's  de¬ 
cision  in  the  Clarksburg  case  (Case  No.  12441);  that  the  application  would 
thus  lose  the  "umbrella  protection”  afforded  by  FCC  Rule  1. 387  (b)  (3)  (1 
RR  51:387  (b)  (3));  that  other  applications  could,  therefore,  be  filed  for 
Channel  11;  and  that  the  Ashbacker  decision  (326  U.  S.  327)  necessitated 
a  comparative  hearing  between  the  co-pending  applications  of  Telecasting, 
Inc.  and  WWSW,  Inc. 

11.  Without  reading  the  aforesaid  memorandum  of  law  or  permit¬ 
ting  oral  argument  thereon  (T.  1974-1975),  the  Examiner  on  June  29,  1955 
received  the  merger  agreement  in  evidence  in  exhibit  form,  made  no  men¬ 
tion  of  requiring  formal  amendments,  permitted  the  parties  to  submit  new 
revised  joint  non-comparative  findings,  looking  to  the  simultaneous  grant 
of  one  application,  a  dismissal  of  the  other  (without  requiring  an  affidavit 
of  "consideration”),  and  closed  the  record.  On  June  30,  1955  (released  the 
following  day)  the  Examiner  filed  a  document  entitled  'Initial  Decision”  in 
which  he  proposed  to  grant  the  application  of  WWSW,  Inc.  and  simultaneous¬ 
ly  therewith  to  dismiss  (not  deny)  the  application  of  Pittsburgh  Radio  Sup¬ 
ply  House,  all  in  conformity  with  joint  revised  findings  submitted  by  the 
parties  on  June  29,  1955.  No  findings  or  conclusions  were  made  by  the 
Examiner  on  the  comparative  issues  set  forth  in  the  Commission's  hear- 
tog  order  of  March  31,  1954. 

12.  On  the  same  day  that  the  aforesaid  Initial  Decision  was  released 
(July  1,  1955)  appellant  filed  two  pleadings  with  the  Commission.  In  one 
pleading  entitled  "Petition  to  Dismiss  Pittsburgh  Radio's  Application,  to 
Return  WWSWs  Application  to  the  Processing  Line  and  to  Set  Aside 
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Inconsistent  Action  Taken  by  the  Hearing  Examiner4*,  appellant  reiterated 
arguments  it  had  endeavored  to  present  to  the  Examiner.  In  the  other 
pleading  entitled  "Request  for  Waiver  of  Rule  1. 387  (b)  (3)”,  appellant  con- 

i  • 

tended  that  if  procedures  spelled  out  in  detail  in  the  published  existing 
rules  of  the  Commission  were  followed,  appellant  was  entitled  as  a  mat- 
ter  of  right  to  a  comparative  hearing  with  the  WWSW  application  and  that 
no  waiver  of  any  valid  rules  was  a  prerequisite  to  such  a  hearing.  How¬ 
ever,  out  of  an  abundance  of  caution,  appellant  invoked  FCC  Rule  1. 701 
(1  RR  51:701)  (’any  provision  of  the  rules  may  be  waived 
mission,  if  good  cause  therefor  exists”)  and  requested  a  waiver  of  the 
so-called  60  day  cut-off  rule  (Rule  1. 387  (b)  (3),  1  RR  51:387  (b)  (3) ). 

i 

13.  As  constituting  ’’good  cause”  appellant  pointed  out  that  it  had 

•  I 

originally  applied  for  Channel  16  in  reliance  upon  the  Commission's  de¬ 
termination  in  its  Sixth  Report  and  Order  released  April  14,  1952,  that 
UHF  would  be  come  ”an  integral  part  of  a  single,  nationwide  television 

I 

service”,  that  its  stockholders  are  life-long  residents  of  Pittsburgh  and 
active  in  its  civic  and  business  life,  that  although  Station  WENS  has  been 
operated  with  an  experienced  staff  and  superior  equipment  the  station  has 
suffered  losses  in  excess  of  $400, 000  during  the  past  two  years  in  at¬ 
tempting  to  make  UHF  work  in  a  VHF-UHF  intermixed  market,  that  the 
Commission's  so-called  ”anti-straddling”  rule  (see  11  RR  1541)  pre¬ 
cluded  appellant  from  participating  in  the  Channel  11  hearing  at  the  time 
the  March  31,  1954  order  was  published  in  the  Federal  Register,  that  the 
’’anti-straddling”  rule  has  since  been  repealed  as  no  longer  required  ”in 
the  administrative  process”  in  view  of  the  multitude  of  tele-  ... 
vision  grants  which  have  been  made  since  1952  (11  RR  k541),  that  the 
Potter  hearings  (on  S.  3095,  83rd  Congress,  2d  Sess. )  and  other  develop¬ 
ments  since  March  1954  have  made  it  clear  that  UHF  stations  cannot  sur¬ 
vive  in  saturated  VHF  areas,  that  the  authorization  of  a  new  operation  on 
(Channel  11  by  the  merged  WWSW  radio  group  will  mean  the  loss  to  the 
Pittsburgh  area  of  their  sole  remaining  UHF  operation  (the  replacement 
of  a  UHF  station  by  a  VHF  station),  that  none  of  the 
originally  included  in  the  March  31,  1954  order  was 
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the  applications  which  were  designated  for  hearing,  that  the  merged 
WWSW  application  was  in  effect  a  new  application,  that  under  the  Ash- 
backer  decision  (326  U.S.  327)  and  Section  309  (b)  of  the  Communications 
Act  (47  U.  S.  C.  Sec.  309  (b) )  the  Commission  lacked  authority  to  grant 
the  WWSW  application  without  first  affording  appellant  a  comparative 
hearing  on  its  co-pending  application  for  Channel  11,  that  the  merged 
application  presented  serious  legal  and  policy  issues  which  were  not  be¬ 
fore  the  Commission  at  the  time  it  issued  its  hearing  order  on  March  31, 

1 954,  that  the  comparative  issue  specified  in  that  order  was  rendered 
moot  by  the  merger  agreement  of  June  2,  1955,  that  the  WWSW  applica¬ 
tion  must  be  reexamined  de  novo  by  the  Commission,  that  "good  cause" 
therefore  existed  for  the  waiver  of  Rule  1.  387  (b)  (3)  (If  that  rule  other¬ 
wise  be  deemed  a  bar  to  a  hearing),  and  that  appellant  was  entitled  in 
any  event  to  a  threshhold  hearing  or  oral  argument  on  the  factual  issues 
whether  the  WWSW  application  was  in  fact  a  new  application  and  whether 
good  cause  exists  in  the  instant  case  for  a  waiver  of  Rule  1. 387  (b)  (3). 

14.  By  Memorandum  Opinion  and  Order  adopted  July  20  and  re¬ 
leased  July  22,  1955,  the  Commission  dismissed  the  first- mentioned 
pleading  filed  by  appellant  on  July  1,  1955  and  made  effective  immediately 
the  Examinees  Initial  Decision  granting  the  WWSW  application  and  sim¬ 
ultaneously  dismissing  the  Pittsburgh  Radio  application.  By  a  separate 
Memorandum  Opinion  and  Order  adopted  the  same  day  and  released  July 
25,  1955,  the  Commission  denied  appellants  request  for  a  waiver  of  Rule 
1. 387  (b)  (3)  and  dismissed  its  application  for  Channel  11. 

IV.  Allegations  of  Error 

1 5.  The  Commission  violated  Section  309  of  the  Communications 
Act  of  1934,  as  amended  (47  U.S.  C.  Sec.  309)  and  the  decision  of  the  Su¬ 
preme  Court  in  Ashbacker  v.  FCC,  326  U.  S.  327  in  granting  the  WWSW 
application  without  affording  appellant  a  comparative  hearing  upon  its  then 
pending  mutually  exclusive  application  for  Channel  11  in  Pittsburgh,  Penn¬ 
sylvania. 

16.  The  Commission  violated  Section  309  of  the  Communications  Act 
(47  U.S.  C.  Sec.  309)  in  denying  appellant’s  application  without  following 
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the  requirements  in  said  section,  particularly  those  for  prior  notification 
to  appellant  and  opportunity  to  reply  to  the  grounds  and  reasons  for  the 
Commission's  inability  to  grant  appellant's  application. 

17.  The  Commission  violated  Section  309  of  the  Communications 
Act  (47  U.  S.  C.  Sec.  309)  in  not  treating  the  WWSW  application  (after  the 
merger  agreement  of  June  2,  1955)  as  a  new  application,  to  which  the 
"cut  off'  provisions  of  FCC  Rule  1. 387  (b)  (3)  (1  RR  51:387  tb)  (3) )  and  the 
hearing  order  of  March  31,  1954  (19  Fed.  Reg.  2037)  were! no  longer  ap¬ 
plicable. 

18.  The  Commission  acted  in  violation  of  Section  309  (47  U.  S.  C. 
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Sec.  309),  in  any  event,  in  denying  appellant  a  hearing  or  oral  argument 
upon  its  application  to  determine  whether  said  application  was  entitled  to 
comparative  consideration,  and  whether,  in  the  light  of  the  facts  and 

I 

grounds  asserted  by  appellant,  "good  cause"  existed  for  a  waiver  of  Rule 
1.  387  (b)  (3)  ft  RR  51:387  (b)  (3) ).  | 

19.  The  Commission's  action  of  July  20,  1955,  granting  the  WWSW 
application  was  illegal  and  void,  in  that: 

(a)  The  Commission  was  unable  to  make  and  did  not  make  the 

statutory  findings  required  by  Section  309  of  the  Communications 
Act  (47  U.  S.  C.  Sec.  309).  | 

(b)  The  procedures  followed  in  making  the  grant|  to  WWSW  vio- 
lated  the  Commission's  established  procedures  with  respect  to  the 
consideration  of  broadcast  applications  made  effective  by  rules  pub¬ 
lished  in  the  Federal  Register,  in  accordance  with  the  Administra¬ 
tive  Procedure  Act,  namely  Sections  1.  364,  1.  365  (a)  and  (b), 

1. 366,  1. 373  (g),  and  1. 387  (a)  and  (b)  (1  RR  51:364,  J365  (a)  and 
(b),  366,  373(g),  387  (a)  and  (b) ). 

i 

(c)  The  procedures  followed  in  taking  such  action  were  not  made 
pursuant  to  rules  duly  adopted  and  published  in  the  Federal  Register 
in  accordance  with  the  requirements  of  Section  3  of  the  Administra- 

I 

tive  Procedure  Act  (5U.S.  C.  Sec.  1002). 

20.  The  Commission  in  granting  WWSWs  applicaticn  and  dismissing 
appellant's  application,  acted  arbitrarily,  capriciously,  and  unreasonably: 

i 


172 


(a)  In  permitting  Pittsburgh  Radio  Supply  House,  Inc.  to  prose¬ 
cute  at  one  and  the  same  time  two  applications  for  Channel  11  in 
Pittsburgh,  in  violation  of  Rule  1.  364  (1  RR  51:364)  and  applicable 
precedents  which  preclude  the  simultaneous  prosecution  of  multiple 
applications  for  the  same  facility  in  the  same  community  by  the  same 
parties  in  interest. 

(b)  In  not  dismissing  Pittsburgh  Radio's  original  application 
(BPCT-345)  and  in  not  requiring  an  affidavit  of  ’’consideration” 

(when  it  was  made  apparent  that  the  applicant  no  longer  desired  a 
grant  of  that  application),  as  required  by  Rules  1.  364  and  1. 366 
(1  RR  51:364  and  366)  and  applicable  Commission  precedents. 

(c)  In  not  returning  the  WWSW  application  to  the  processing  line 
for  re-examination  by  the  Commission,  as  required  by  Rules  1. 365 
(b)  and  1. 373  (g)  (1  RR  51:365  (b)  and  373  (g),  the  Clarksburg  deci¬ 
sion  (Ho.  12441)  and  applicable  precedents,  inasmuch  as  the  issues 
specified  in  the  hearing  order  of  March  31,  1954  had  become  moot 
by  virtue  of  the  merger  agreement  of  June  2,  1955. 

(d)  In  not  requiring  WWSW  to  petition  to  amend  its  application 
to  reflect  changes  in  stock  ownership,  network  programming,  fi¬ 
nancing,  staffing,  and  like  substantial  changes  resulting  from  the 
merger  agreement  of  June  2,  1955,  as  required  by  Rule  1.  365(a) 

(1  RR  51:365 (a))  and  applicable  precedents. 

(e)  In  not  re-examining  the  WWSW  application  in  the  light  of 
substantial  changes  resulting  from  the  June  2,  1955  merger  agree¬ 
ment,  as  required  by  Section  309  (a)  of  the  Communications  Act 

(47  U.S.  C.  Sec.  309  (a) )  and  redesignating  said  application  for  hear¬ 
ing  on  issues  ”then  obtaining”,  as  required  by  Section  309  (b)  of  the 
Communications  Act  (47  U.S. C.  Sec.  309(b)),  the  Ashbacker  de- 
cision  (326  U.S.  327),  the  Clarksburg  case  (Ho.  12441)  and  other 
applicable  precedents. 

(f)  In  not  treating  the  WWSW  application  as  a  new  application, 
after  the  merger  agreement  of  June  2,  1955,  and  following  proce¬ 
dures  spelled  out  by  the  Supreme  Court  in  the  Ashbacker  case  (326 


U.S.  327)  with  respect  to  other  co-pending  applications. 

I 

(g)  In  failing  to  examine  the  WWSW  application,  after  the  mer¬ 
ger  agreement  of  June  2,  1955,  by  looking  to  the  "real  parties  in 
interest",  as  required  by  applicable  Commission  precedents. 

(h)  In  following  procedures,  "evolved'  during  an  emergency 
situation  no  longer  prevailing,  which  have  never  been  promulgated 
or  published  in  accordance  with  Section  3  of  the  Administrative  Pro¬ 
cedure  Act  (5  U.S.  C.  Sec.  1002). 

(i)  In  holding  that  the  "cut  off'  provisions  of  Rule  1.  387  (b)  (3) 

i 


(1  RR  51:387  (b)  (3) )  were  applicable  to  the  WWSW  application  after 
the  merger  agreement  of  June  2,  1955.  ^ 

(j)  In  deciding,  in  any  event,  that  "good  cause"  did  not  exist, 
under  the  facts  of  the  instant  case,  for  a  waiver  of  Rule  1.  387  (b)  (3) 

(1  RR  51:387  (b)  (3) ),  particularly  without  first  affording  appellant  a 
hearing  or  oral  argument  thereon. 

I 

(k)  In  failing  to  assign  a  new  file  number  to  the  WWSW  applica¬ 
tion  after  the  merger  agreement  of  June  2,  1955,  as  required  by  ap¬ 
plicable  Commission  precedents. 


V.  Appellant's  Standing  to  Appeal 
21.  From  the  foregoing  recitals,  it  is  apparent  that  apjpellant  is  an 
applicant  for  modification  of  construction  permit  whose  application  has 
been  denied  by  the  Commission  within  the  meaning  of  Section  402  (b)  (2)  of 
the  Communications  Act  of  1934,  as  amended.  In  addition,  appellant,  both 
as  an  existing  station  and  as  an  applicant,  is  a  person  aggrieved  and  whose 
interests  are  adversely  affected  by  the  grant  of  the  WWSW  application  within 
the  meaning  of  Section  402  (b)  (6)  of  the  said  Act  because  by  said  action 
appellant  was  denied  its  legal  right  to  a  comparative  hearing.! 

VI.  Relief  Requested 

WHEREFORE,  appellant  requests  that  this  Court: 

(a)  Review  the  Commission  proceedings  upon  the  basis  of  which 
the  orders  appealed  from  were  made. 

(b)  Adjudge  said  orders  invalid. 

(c)  Reverse  said  orders. 
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(d)  Set  aside  the  grant  made  by  the  Commission  to  WWSW,  Inc. 

(e)  Direct  the  Commission  to  assign  a  file  number  to  the  appli¬ 
cation  of  appellant  for  modification  of  construction  permit  of  Station 
WENS  to  specify  Channel  11  in  lieu  of  Channel  16. 

(f)  Remand  the  case  to  the  Commission  with  instructions  to  des¬ 
ignate  the  said  applications  for  comparative  hearing  in  a  consolidated 
proceeding. 

(g)  Direct  as  a  minimum  a  threshhold  hearing  on  the  question 
whether  appellant  was  entitled  to  a  hearing  in  advance  of  a  grant  to 
WWSW. 

(h)  Grant  such  other  and  further  relief  as  the  Court  may  deem 
just  and  equitable. 

Respectfully  submitted, 

/s/  James  A.  McKenna,  Jr. 

/s/  Vernon  L.  Wilkinson 

Attorneys  for 
Telecasting,  Inc. 

McKenna  &  Wilkinson 
1735  DeSales  St. ,  N.W. 

Washington  6,  D.  C. 

August  10,  1955. 
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For  the  Federal  Communications  Commission 
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TELECASTING,  INC. ,  [Filed  October  13,  1955] 

Appellant  ) 

v.  j  Case  No.  12, 938 

FEDERAL  COMMUNICATIONS  ) 

COMMISSION,  ) 

Appellee  ) 

NOTICE  OF  APPEAL  AND  STATEMENT 
OF  REASONS  THEREFOR 

I.  Notice  of  Appeal 

1.  Appellant,  Telecasting,  Inc. ,  permittee  of  television  station 
WENS,  Pittsburgh,  Pennsylvania  (UHF  Channel  16)  and  an  applicant  for 
modification  of  construction  permit  requesting  Channel  11  in  lieu  of  Chan¬ 
nel  16,  hereby  gives  notice  of  appeal  (a)  from  the  Memorandum  Opinion 
and  Order  of  the  Federal  Communications  Commission  adopted  July  20 
and  released  July  22,  1955  granting  the  application  of  WWSW,  Inc.  for 
television  Channel  11  in  Pittsburgh,  Pennsylvania;  (b)  from  the  Commis- 
sionfs  Memorandum  Opinion  and  Order  adopted  September! 21  and  released 
September  23,  1955,  denying  a  pleading  "protesting”  the  Commission's 
prior  action  of  July  20  (released  July  22),  1955  granting  Channel  11  to 
WWSW,  Inc. ;  (c)  from  the  Commission's  failure  to  stay  said  grant,  as 

I 

requested  by  appellant,  while  considering  a  pleading  which  appellant  filed 
August  22,  1955  entitled  "Petition  Protesting  Grant  and  for  Reconsidera¬ 
tion  and  Rehearing";  and  (d)  from  the  Commission's  failure,  in  its  Mem¬ 
orandum  Opinion  and  Order  of  September  21  (released  September  23), 

1 955  or  in  any  subsequent  order,  to  act  on  the  "rehearing1!  portion  of 

I 

appellant's  petition  of  August  22,  1955. 

2.  This  appeal  is  taken  pursuant  to  Sections  402  (b)  and  402  (c)  of 
file  Communications  Act  (47  U.S.C.  Secs.  402  (b)  and  (c)),  Section  10  of 
the  Administrative  Procedure  Act  (5  U.S.C.  Sec.  1009),  Section  1651  (a)  of 
the  Judicial  Code  (28  U.S.  C.  Sec.  1651  (a)),  and  Rule  37  of  the  Rules  of 
this  Court. 


I 
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H.  Jurisdictional  Statement 

3.  Appellant,  the  permittee  of  television  station  WENS  (Channel  16, 
Pittsburgh,  Pennsylvania),  and  an  applicant  for  Channel  11,  is  a  person 
aggrieved  and  whose  interests  are  adversely  affected  within  the  meaning 
of  Section  402  (b)  (6)  by  the  action  of  the  Commission  of  July  20,  1955 
granting  Channel  11  to  WWSW,  Inc.  and  by  the  Commission's  subsequent 
refusal  to  order  a  hearing  on  the  WWSW  application  as  requested  by  ap¬ 
pellant  in  a  timely  "protest"  filed  on  August  22,  1955.  That  grant,  unless 
set  aside  by  this  Court,  precludes  favorable  action  on  appellants  applica¬ 
tion  for  Channel  11  and  subjects  appellant  to  competition  from  a  grant  un¬ 
lawfully  made.  Appellant  is  further  aggrieved  by  the  Commission’s  fail¬ 
ure  to  suspend  said  grant,  pursuant  to  the  mandatory  provisions  of  Section 
309  (c),  and  by  the  Commission's  failure  to  stay  said  grant  while  consider¬ 
ing  the  "Petition  Protesting  Grant  and  for  Reconsideration  and  Rehearing" 
filed  August  22,  1955.  Appellant  is  also  aggrieved  by  the  Commission's 
failure  to  decide  the  "rehearing"  portion  of  its  aforesaid  petition,  parti¬ 
cularly  in  view  of  the  fact  that  the  filing  of  the  transcript  in  Case  No. 

12841  (an  appeal  from  the  Commission's  action  of  July  20,  released  July 
25,  1955  dismissing  appellant's  application  for  Channel  11)  has  been  post¬ 
poned  until  30  days  after  the  Commission  acts  on  the  August  22,  1955  pe¬ 
tition. 

4.  The  jurisdiction  of  this  Court  is  invoked  (a)  to  review  the  Com¬ 
mission  proceedings  upon  the  basis  of  which  the  actions  herein  appealed 
were  made;  (b)  to  adjudge  said  actions  invalid;  (c)  to  review  and  set  aside 
said  actions  granting  WWSWs  application  and  denying  appellant's  "protest"; 
(d)  to  order  prompt  action  by  the  Commission  on  the  "rehearing"  portion 

of  appellant's  August  22,  1955  petition  in  aid  of  this  Court's  appellate  jur¬ 
isdiction  in  Case  No.  12841,  particularly  in  view  of  the  Court's  order  of 
September  16,  1955  entered  at  the  Commission's  request  postponing  the 
filing  of  the  record  in  Case  No.  12841  pending  action  by  the  Commission 
on  said  petition;  (e)  to  stay  the  Commission's  action  granting  Channel  11 
to  WWSW,  Inc. ,  pending  action  by  the  Commission  on  the  aforesaid  peti¬ 
tion,  particularly  in  view  of  this  Court's  order  of  September  16,  1955, 


entered  at  the  Commission’s  request,  postponing  the  filing  of  the  record 
in  this  Court  in  Case  No.  12841  until  30  days  after  said  petition  has  been 
acted  upon;  and  (f)  to  remand  the  case  to  the  Commission  with  directions 
to  allow  the  protest,  to  set  aside  the  grant,  and  to  order  a  comparative 
hearing  upon  the  mutually  exclusive  applications  of  appellant  and  WWSW, 
Inc. 

m.  Statement  of  the  Nature  of  the 
Commission  Proceedings 

5.  By  order  adopted  March  31,  1954  (19  Fed.  Reg.  $037)  the  Com¬ 
mission  designated  for  comparative  hearing  the  three  mutually  exclusive 
applications  of  Westinghouse  Radio  Stations,  Inc.  (Docket  No.  8694), 
WWSW,  Inc.  (Docket  No.  8730)  1/  and  Pittsburgh  Radio  Supply  House, 
Inc.  (Docket  No.  8840)  then  pending  for  Channel  11  in  Pittsburgh,  Penn- 
sylvania.  In  that  order  the  Commission  found  each  of  the  applicants  (as 
then  constituted)  "legally,  financially  and  technically  qualified. ’*  By  re¬ 
stricting  the  hearing  to  the  standard  comparative  issue  (i.  e. ,  which  ap¬ 
plicant  was  best  qualified  program-wise,  experience-wise, !  etc. ),  the 

j 

Commission  inferentially  found  that  any  one  of  the  three  applicants  by 
itself  could  be  granted,  provided  no  new  facts  subsequently'  came  to  light 


and  no  substantial  c 


s  thereafter  occurred. 


6.  The  taking  of  oral  testimony  pursuant  to  the  Commissions  March 
31,  1954  order  was  begun  September  15,  1954.  However,  In  December 
1954,  Westinghouse,  having  entered  into  a  contract  to  purchase  the  exist¬ 
ing  VHF  station  in  Pittsburgh  (Channel  2)  for  $9,  750, 000,  petitioned  for 
leave  to  dismiss  its  application.  That  petition  was  granted  December  15, 

1954.  Further  comparative  hearings  were  held  on  the  two  remaining  ap¬ 
plications.  The  record  was  closed  on  January  24,  1955.  Lengthy  proposed 

I 

comparative  findings  were  filed  by  WWSW  and  Pittsburgh  Radio  in  March  1955. 
— 

1/  At  that  date,  WWSW,  Inc.  (licensee  of  Station  WWSW,  |  Pittsburgh, 
Pennsylvania)  was  a  100%  subsidiary  of  P  G  Publishing  Company,  which 
owns  and  publishes  the  Pittsburgh  Gazette,  Pittsburgh’s  only  morning  news¬ 
paper.  P  G  Publishing  Company  is,  in  turn,  a  100%  subsidiary  of  The  To¬ 
ledo  Blade  Company,  which  owns  the  only  two  newspapers  published  in 
Toledo,  Ohio. 
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7.  Prior  to  the  release  of  an  Initial  Decision  on  the  comparative 
record  thus  made,  the  two  remaining  applicants  entered  into  a  merger 
agreement  on  June  2,  1955.  That  agreement  contained  the  following  sig¬ 
nificant  provisions: 

Pittsburgh  Radio  expressly  agreed  to  "withdraw  and  dismiss  its 
application  for  a  radiotelevision  permit  or  license  presently  pend¬ 
ing  before  the  FCC,  Docket  8840.  Thereupon,  WWSW,  with  all  due 
diligence,  shall  prosecute  its  application  for  a  radiotelevision  permit 
or  license  presently  pending  before  the  FCC,  Docket  8730"  (Section 
4. 01).  By  the  terms  of  the  contract  steps  are  to  be  taken  immedi¬ 
ately  to  assign  the  license,  assets,  and  liabilities  of  radio  station 
WWSW  to  a  new  corporation  wholly-owned  by  the  present  parent 
company  (P  G  Publishing  Company)  (Section  3.  01).  Within  ten 
days  after  June  2,  1955  the  corporate  charter  of  WWSW,  Inc. ,  by 
corporate  proceedings  satisfactory  to  the  majority  (55%)  stockholders 
of  Pittsburgh  Radio,  is  to  be  amended  (a)  so  as  to  provide  for  2500 
shares  of  Class  A  capital  stock  and  2500  Class  B  capital  stock,  each 
of  the  par  value  of  $100  per  share,  with  equal  voting  and  dividend 
rights;  (b)  so  as  to  preclude  any  subsequent  changes  in  the  corporate 
structure,  mergers  or  sales  of  the  corporate  assets  without  the  ap¬ 
proval  of  75%  of  the  outstanding  stock  of  each  class;  and  (c)  so  as  to 

preclude  other  corporate  action  by  less  than  a  majority  of  each  class 

2/ 

(Section  2. 01  and  Exhibit  A  to  Merger  Agreement  of  June  2,  1955).  — 
Within  this  same  10-day  period  WWSW  is  to  issue  corporate  notes, 
maturing  September  1,  1962,  in  the  aggregate  amount  of  $500, 000, 
in  form  and  substance  satisfactory  to  Pittsburgh  Radio*  s  majority 

1_/  An  application  to  assign  Station  WWSW  from  WWSW,  Inc.  to  WWSW 
Radio,  Inc.  was  granted  by  the  Broadcast  Bureau  under  delegated 
authority  on  July  13,  1955  (Public  Notice  21968).  That  consummation 
date  is  referred  to  in  the  June  2,  1955  agreement  as  "the  first  effective 
date"  (Section  1. 01). 

2  /  By  letter  dated  June  24,  1955  and  an  Ownership  Report  (FCC  Form 
323)  filed  July  7,  1955,  WWSW,  Inc.  advised  the  Commission  that 
these  steps  had  been  taken. 
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stockholders  (Section  2. 01  (b) ).  Within  10  days  after  the  amend¬ 
ment  of  the  corporate  charter  (Section  2. 03),  WWSW  is  to  deposit 
with  an  escrow  agent  the  sum  of  $900, 000  (representing  the  face 
amount  of  the  notes  and  the  par  value  of  1500  shares  of  Class  A-^ 
and  2500  shares  of  Class  B  stock).  Within  10  days  after  notice 
of  this  deposit  the  majority  stockholders  of  Pittsburgh  Radio  are  to 
deposit  $500, 000  with  the  escrow  agent  ($250, 000  for  the  Class  B 
stock  and  $250, 000  for  50%  of  the  notes)  (Section  5. 02).  The  Class 
B  stock  and  $250, 000  in  notes  (already  endorsed  in  blank  by  P  G 

Publishing  Company)  are  to  be  held  by  the  escrow  agent,  to  be  turned 

I 

over  to  the  majority  stockholders  of  Pittsburgh  Radio  after  they  have 

disposed  of  their  interests  in  Stations  WJAS  and  WJAS-FM  (on  or  be- 

3  / 

fore  June  2,  1958).  —  Any  dividends  and  interest  payments  in  the 
interim  are  likewise  to  be  held  in  escrow  for  the  benefit  of  the  Pitts¬ 
burgh  Radio  stockholders  (Section  2. 04). 

After  ”  spinning  off’  Station  WWSW  and  after  the  foregoing  moneys 
are  placed  in  escrow,  P  G  Publishing  Company  agrees  to  increase 
the  board  of  directors  of  WWSW  from  five  to  seven,  to  cause  four 
vacancies  to  be  created,  and  to  elect  three  nominees  of  Pittsburgh 

Radio  as  interim  directors  (Messrs.  Barnes,  Irvin  and  Crone).  P. 

| 

Gfs  three  directors  and  Pittsburgh  Radio*  s  three  nominee  -directors 
would  then  elect  a  seventh  (Section  6.  03).  Until  the  formal  transfer 
of  the  Class  B  stock  to  the  Pittsburgh  Radio  Stockholders,  P  G  agrees 
to  continue  to  elect  the  foregoing  nominees  or  their  designees  (Section 


1/  P  G  Publishing  Company’s  existing  stock  interests  in  WWSW,  Inc. 

(common  and  preferred)  were  to  be  converted  into  1000  shares  of 
Class  A  common.  An  Ownership  Report  (FCC  Form  323)  filed  July  7, 
1955  discloses  that  this  had  been  done. 

2/  By  letter  dated  June  24,  1955  and  an  Ownership  Report  (FCC  Form 
323)  filed  July  7,  1955,  WWSW,  Inc.  advised  the  Commission  that 
these  steps  had  been  taken. 

3/  The  date  when  the  Class  B  stock  is  formally  delivered  to  Pittsburgh 
Radio  stockholders  is  referred  to  in  the  June  2,  1955  agreement  as 
"the  second  effective  date”  (Section  1. 01). 
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6. 03).  During  this  interim  period  WWSW,  Inc.  shall  engage  in  no 
business  other  than  television  broadcasting  Section  3.  04),  its  rec¬ 
ords  shall  be  made  available  to  Pittsburgh  Radio  stockholders  (Sec¬ 
tion  3. 05),  and  the  call  letters  WWSW-TV  shall  not  be  used  without 
the  latter*  s  consent  (Section  4. 01).  Upon  consummation  of  the  for¬ 
mal  transfer,  the  2500  shares  of  Class  A  stock  (held  by  P  G)  will 
elect  three  directors,  the  2500  shares  of  Class  B  stock  (held  by 
Pittsburgh  Radio's  majority  stockholders)  will  elect  three  directors. 

The  seventh  director  shall  be  a  person  acceptable  to  a  majority  of 
both  classes  of  stock,  and  if  they  are  unable  to  agree,  such  person 
shall  be  named  by  a  designated  judicial  officer  of  Allegheny  County 
(Section  6. 02).  Three  directors  of  Pittsburgh  Radio  and  three  per¬ 
sons  connected  with  WWSW  are  given  long  term  employment  con¬ 
tracts  (of  varying  duration  and  compensation)  by  WWSW,  Inc. ,  in 
some  cases  effective  when  the  television  station  goes  on  the  air  and 
in  other  cases  when  the  Class  B  stock  is  formally  delivered  to  the 
Pittsburgh  Radio  stockholders  (Section  3.  03).  The  June  2,  1955 
agreement  contains  numerous  restrictions  on  the  transferability 
of  stock  (Section  6. 04)  and  permits  either  group  to  submit  a  ’’buy- 
sell”  offer  of  their  50%  stock  interest  for  a  sum  not  less  than 
$2,  500, 000  (for  a  three  year  period  commencing  seven  months  after 
the  Class  B  stock  is  formally  delivered  to  Pittsburgh  Radio  stock¬ 
holders)  (Section  6. 05). 

8.  On  June  13,  1955,  pursuant  to  an  informal  request  joined  in  by  the 
parties  to  the  Channel  11  hearing,  the  record  was  reopened  "to  receive 
additional  evidence”  at  a  further  hearing  scheduled  for  June  27,  1955.  On  that 
date  copies  of  the  merger  agreement  were  tendered  as  an  exhibit  and  Pitts¬ 
burgh  Radio  stated  that  it  had  no  objections  to  a  grant  of  the  WWSW  applica- 

2/ 

tion  (T.  1944-1945).  •-  However,  instead  of  dismissing  its  application 

1  /  This  provision  insures  the  ultimate  sellers  of  a  long  term  minimum 
capital  gain  of  $2, 250, 000. 00. 

2/  Transcript  references  are  to  the  comparative  hearing  dockets  (Nos. 

5730  and  8840). 


as  provided  for  in  the  merger  agreement,  Pittsburgh  Radio  ’’asked  that 
the  Hearing  Examiner  issue  an  initial  decision  granting  the  application 
of  WWSW,  Inc. ,  conditioned  upon  the  withdrawal  of  the  application  of 
Pittsburgh  Radio  ....  after  WWSW,  Inc.  receives  a  final  grant  of  a  con¬ 
struction  permit  from  the  Commission"  (Par.  13  of  "Revised  Request .  .  . 
for  Findings”).  Counsel  for  the  Broadcast  Bureau  objected  to  this  pro- 
cedure  as  ’’not  in  accordance  with  the  Commission’s  policy,”  and  as 
perhaps  involving  ”an  infraction  of  the  Commission’s  Rules”  (T.  1959, 
cf.  T.  1949).  The  foregoing  exhibit  was  nevertheless  received,  subject 
to  a  motion  to  strike  by  the  Broadcast  Bureau  (T.  1962).  In  revised  pro¬ 
posed  findings  submitted  that  date  the  parties  insisted  that  the  question 
whether  a  grant  would  serve  the  public  interest  "must  be  determined  on 

the  assumption  that  Pittsburgh  Radio  Supply  House,  Inc.  will  be  an  even- 

_  I 

tual  owner  of  50%  of  the  applicant,  WWSW,  Inc.  ”  (Par.  9){  The  hearing 
was  adjourned  to  June  28,  1955  (T.  1962).  On  that  date  the  Broadcast  Bureau, 
being  still  in  disagreement  with  some  aspects  of  the  proposed  procedure,  the 

hearing  was  continued  to  June  29,  1955  (T.  1964).  On  that  date  the  parties 

I 

submitted  an  amendment  to  the  June  2  merger  agreement  so  that  the  timing 
of  Pittsburgh  Radio’s  dismissal  would  conform  to  the  procedures  counsel 
for  the  parties  were  endeavoring  to  pursue  (T.  1970).  New  revised  non¬ 
comparative  findings,  agreeable  to  the  Broadcast  Bureau,  were  received 
by  the  Examiner  fr.  1972),  whereupon  the  record  was  closed  ( T.  1977). 

9.  The  following  day  (released  July  1,  1955)  the  Examiner  filed  a 
four  page  document  entitled  'Initial  Decision”  in  which  he  proposed  to 
grant  the  application  of  WWSW,  Inc.  and  simultaneously  therewith  to  dis- 
miss  the  application  of  Pittsburgh  Radio  Supply  House.  No  findings  or 
conclusions  were  made  by  the  Examiner  on  the  comparative  issue  set 
forth  in  the  Commission’s  hearing  order  of  March  31,  19$4. 

10.  In  the  meantime,  on  June  27,  1955,  Telecasting^  Inc.  filed  an 
application  for  Channel  11  in  Pittsburgh.  On  the  same  day  that  the  afore¬ 
said  Initial  Decision  was  released  (July  1,  1955)  appellant  filed  two  plead¬ 
ings  with  the  Commission.  In  one  pleading  entitled  "Petition  to  Dismiss 
Pittsburgh  Radio’s  Application,  to  Return  WWSW’s  Application  to  the 
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Processing  Line  and  to  Set  Aside  Inconsistent  Action  Taken  by  the  Hear¬ 
ing  Examiner,  ”  appellant  made  the  following  contentions:  That  Pittsburgh 
Radio  was  endeavoring  to  prosecute  two  applications  at  one  and  the  same 
time  in  violation  of  Rule  1. 364  —  its  original  application  (in  which  it  no 
longer  had  an  active  interest)  and  the  WWSW  application  (in  which  it  is 
entitled  by  contract  to  a  50%  interest  when  finally  granted);  that  the  Pitts¬ 
burgh  Radio  application  should  be  dismissed  for  failure  to  prosecute  fur¬ 
ther  and  as  in  violation  of  Rule  1.  364;  that  the  reasons  for  originally  or¬ 
dering  a  comparative  hearing  had  been  rendered  moot  by  the  merger  agree¬ 
ment;  that  the  merged  application  (to  all  intents  and  purposes  a  new 
application)  should  be  returned  to  the  processing  line  (pursuant  to  Rules 
1. 365  (b)  and  1. 373  (g) )  for  reexamination  by  the  Commission  in  the  light 
of  such  changes  and  the  Court's  decision  in  the  Clarksburg  case;  that  the 
application  would  thus  lose  the  "umbrella  protection"  afforded  by  Rule 
1. 387  (b)  (3);  that  other  applications  could  therefore  be  filed  for  Channel 
11;  and  that  the  Ashbacker  decision  necessitated  a  comparative  hearing 
between  the  co -pending  applications  of  Telecasting,  Inc.  and  WWSW,  Inc. 

11.  The  second  pleading  filed  by  appellant  on  July  1,  1955,  was  one 
entitled  "Request  for  Waiver  of  Rule  1. 387  (b)  (3)".  In  that  pleading,  ap¬ 
pellant  contended  that  if  procedures  spelled  out  in  detail  in  the  published 
Rules  of  the  Commission  were  followed,  appellant  was  entitled  as  a  mat¬ 
ter  of  right  to  a  comparative  hearing  with  the  WWSW  application  and  that 
no  waiver  of  any  valid  rule  was  a  prerequisite  to  such  a  hearing.  However, 
out  of  an  abundance  of  caution,  appellant  invoked  Rule  1. 701  ("any  provi¬ 
sion  of  the  Rules  may  be  waived  by  the  Commission  if  good  cause  therefor 
exists")  and  requested  a  waiver  of  the  so-called  "sixty  day  cut-off  rule" 
(Rule  1.387  (b)(3)). 

12.  As  constituting  "good  cause"  appellant  pointed  out  that  it  had 
originally  applied  for  Channel  16  in  reliance  upon  the  Commission's  de¬ 
termination  in  its  Sixth  Report  and  Order  released  April  14,  1952,  that 
UHF  would  become  "an  integral  part  of  a  single,  nationwide  television  serv¬ 
ice,  "  that  although  station  WENS  has  been  operated  with  an  experienced 
staff  and  superior  equipment  the  station  has  suffered  losses  in  excess  of 


$400, 000  during  the  past  two  years  in  attempting  to  make  UHF  work  in  a 
VHF-UHF  intermixed  market,  that  the  Commission's  so-called  "anti¬ 
straddling"  rule  precluded  appellant  from  participating  in  the  Channel  11 
hearing  at  the  time  the  March  31,  1954  order  was  published  in  the  Federal 
Register,  that  the  "anti -straddling"  rule  has  since  been  repealed  as  no 
longer  required  "in  the  administrative  process"  in  view  of  the  multitude  of 
television  grants  which  have  been  made  since  1952,  that  the  Potter  hear¬ 
ings— ^  and  other  developments  since  March  1954  have  mace  it  clear  that 

UHF  stations  cannot  survive  in  saturated  VHF  markets  receiving  two  or 
_____  i 

more  Grade  A  VHF  signals,  that  the  authorization  of  a  new  operation  on 

Channel  11  by  the  merged  WWSW  radio  group  will  mean  the  loss  to  the 
Pittsburgh  area  of  its  sole  remaining  UHF  operation  (the  replacement  of 
a  UHF  station  by  a  VHF  station),  that  none  of  the  three  applicants  origin¬ 
ally  included  in  the  March  31,  1954  order  was  any  longer  prosecuting  the 
applications  which  were  designated  for  hearing,  that  the  merged  WWSW 
application  was  in  effect  a  new  application,  that  under  the  Ashbacker  de¬ 


cision  and  Section  309  (b)  of  the  Communications  Act  the  Commission  lacked 
authority  to  grant  the  WWSW  application  without  first  affording  petitioner 
a  comparative  hearing  on  its  co-pending  application  for  Channel  11,  that 
the  merged  application  presented  serious  policy  issues  which  were  not 
before  the  Commission  at  the  time  it  issued  its  hearing  order  on  March 
31,  1954,  that  the  issues  specified  in  that  order  were  rendered  moot  by 
the  merger  agreement  of  June  2,  1955,  that  the  WWSW  application  must 
be  reexamined  de  novo  by  the  Commission,  that  "good  cause”  therefore 
existed  for  the  waiver  of  Rule  1.  387  (b)  (3)  (if  that  rule  otherwise  be  deemed 
a  bar  to  a  hearing),  and  that  appellant  was  entitled  in  any  event  to  a  thresh- 

i 

hold  hearing  or  oral  argument  on  the  factual  issues  whether  the  WWSW  ap¬ 
plication  was  in  fact  a  new  application  and  whether  good  cause  exists  in 
the  instant  case  for  a  waiver  of  Rule  1. 387  (b)  (3). 


1/  Hearings  before  the  Subcommittee  on  Communications  of  the  Senate 
Committee  on  Interstate  and  Foreign  Commerce,  83rd  Congress, 
2dSess. ,  passim  (1954). 


13.  By  Memorandum  Opinion  and  Order  adopted  July  20  and  re¬ 
leased  July  22,  1955,  the  Commission  dismissed  the  "first  pleading*’  filed 
by  appellant  on  July  1,  1955  and  made  effective  immediately  the  Examiner's 
Initial  Decision  granting  the  WWSW  application  and  simultaneously  dismis¬ 
sing  the  Pittsburgh  Radio  application.  By  a  separate  Memorandum  Opinion 
aid  Order  adopted  the  same  day  and  released  July  25,  1955,  the  Commis¬ 
sion  denied  appellant's  request  for  a  waiver  of  Rule  1. 387  (b)  (3)  and  dis¬ 
missed  its  application  for  Channel  11. 

14.  On  August  10,  1955,  appellant  filed  a  notice  of  appeal  from  both 
of  the  foregoing  orders,  that  of  July  20  (released  July  22),  1955  granting 
the  application  of  WWSW,  Inc.  and  that  of  July  20  (released  July  25),  dis¬ 
missing  Telecasting's  application  for  Channel  11  (Case  No.  12841).  Sim¬ 
ultaneously  therewith  appellant  filed  a  Motion  for  Stay  and  Temporary  Re¬ 
lief,  contending  (a)  that  there  was  a  substantial  likelihood  that  it  would  pre¬ 
vail  on  the  merits  of  its  appeal;  (b)  that  it  would  suffer  irreparable  injury 
unless  a  stay  issued;  (c)  that  movant's  right  to  have  the  Commission's  ac¬ 
tions  reviewed  by  this  Court  would  be  defeated  if  a  stay  did  not  issue;  (d) 
that  private  equities  required  a  suspension  of  the  WWSW  grant  pending 
appellate  review;  and  (e)  that  the  public  interest  would  be  safeguarded  by 

a  brief  stay  while  this  Court  considered  the  instant  appeal  on  the  merits. 

By  order  of  August  18,  1955,  with  one  Judge  voting  for  a  stay,  the  Court 
denied  the  aforesaid  motion,  but  in  view  of  the  representations  of  irre¬ 
parable  injury  the  Court  directed  the  parties  at  the  pre-hearing  conferences 
to  endeavor  to  "expedite  the  filing  of  the  briefs  and  the  joint  appendix  so 
that  the  case  may  be  promptly  heard. " 

15.  Following  this  action  (counsel  for  the  Commission  having  ques¬ 
tioned  as  premature  a  direct  appeal  to  this  Court  from  the  order  granting 
WWSWs  application),  appellant  on  August  22,  1955  filed  with  the  Commis¬ 
sion  a  petition  (1)  protesting  the  WWSW  grant;  (2)  requesting  reconsidera¬ 
tion  thereof;  and  (3)  requesting  a  stay  of  the  WWSW  grant  pending  action  on 


185 


j  / 

said  petition.  —  In  that  pleading  appellant  contended  that  the  July  20, 

1955  grant  was  not  predicated  on  a  hearing  record,  that  the  comparative 
record  compiled  pursuant  to  the  March  31,  1954  order  was  no  longer  ger¬ 
mane,  that  the  June  2,  1955  merger  agreement  raised  "public  interest" 
issues  nowhere  considered  in  the  record,  initial  decision,  and  final  order, 
that  the  grant  was  in  fact  ex  parte,  and  hence  subject  to  protest  under 
Section  309  (c)  of  the  Communications  Act  After  setting  forth  in  detail 
the  facts,  matters  and  things  relied  upon  and  its  standing  as  a  "party  in 
interest, "  appellant  asked  that  the  grant  be  set  aside  and  a  [hearing  or¬ 
dered  on  the  following  public  interest  issues: 

(1)  To  determine  whether,  in  the  light  of  the  merger  agreement  of 

June  2,  1955,  representations  of  counsel  at  the  further  hearings  on  June 
27-29,  1955,  and  applicable  Commission  precedents,  the  Pittsburgh  Radio 
application  (Docket  No.  8840)  should  have  been  dismissed  under  Rule  1. 364 
before  any  further  action  was  taken  on  the  WWSW  application  pocket  No. 
8730).  ! 

(2)  To  determine  whether,  before  granting  the  WWSW  application 

and  dismissing  the  Pittsburgh  Radio  application,  Pittsburgh  Radio  should 
have  been  required  in  accordance  with  Rule  1.  366  and  the  principles  of 
the  Four  States  Broadcasters  case  to  submit  an  affidavit  setting  forth  in 
detail  the  consideration  received  and/or  promised  in  connection  with  the 
dismissal  of  its  application.  | 

(3)  To  determine  whether  a  grant  of  the  WWSW  application  and  the 
simultaneous  dismissal  of  the  Pittsburgh  Radio  application,  thus  dispensing 
with  a  petition  to  dismiss,  an  affidavit  of  consideration  and  findings  by  the 
Examiner  on  such  matters,  conformed  to  the  "policy"  procedures  laid 

1/  That  pleading  having  rendered  premature  Telecasting*  si  appeal  from 
-  the  Commissions  order  of  July  20,  1955  granting  the  WWSW  applica¬ 
tion,  this  Court  on  September  16,  1955,  "dismissed  that  portion  of  appel¬ 
lant’s  appeal. "  In  retaining  that  portion  of  the  appeal  from  the  Commis¬ 
sion’s  order  dismissing  appellant’s  application  for  Channel  11,  this  Court 
(at  the  request  of  counsel  for  the  Commission)  extended  the  dale  for  filing 
the  record  in  Case  No.  12841  until  30  days  after  the  Commission  acts  upon 
the  August  22,  1955  petition. 
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down  by  the  Commission  in  the  Poole  and  related  cases. 

(4)  To  determine  the  consideration  paid  or  promised  and  by  whom, 
to  Pittsburgh  Radio  and  its  officers,  directors,  stockholders  and  employ¬ 
ees  to  procure  the  withdrawal  of  the  Pittsburgh  Radio  application  (Docket 
No.  8730)  for  Channel  11  and  whether  such  payments  or  commitments  are 
fa  the  public  interest. 

(5)  To  determine  whether,  in  view  of  the  provisions  contained  in 
the  merger  agreement  and  representations  made  at  the  June  27-29,  1955 
hearings  and  applicable  laws,  rules  and  precedents,  the  WWSW  applica¬ 
tion  should  have  been  returned  to  the  processing  line. 

(6)  To  determine  what  steps  have  been  taken  by  the  parties  to  the 
merger  agreement  of  June  2,  1955  to  carry  out  its  provisions,  with  par¬ 
ticular  reference  to  the  steps  taken  prior  to  the  closing  of  the  record,  be¬ 
tween  the  closing  of  the  record  and  the  Commission's  action  of  July  20, 
1955,  and  subsequent  thereto. 

(7)  To  determine  the  extent  to  which  the  provisions  of  the  June  2, 
1955  agreement  are  immediately  and  presently  effective,  with  particular 
reference  to  what  rights  and  obligations  the  majority  stockholders  of  Pitts¬ 
burgh  Radio  have  in  WWSW,  Inc.  prior  to  their  formal  acquisition  of  stock 
in  said  company. 

(8)  To  determine  whether  WWSW,  Inc. ,  as  a  result  of  the  merger 
agreement  of  June  2,  1955  and  steps  taken  thereunder,  is  still,  legally, 
technically,  and  financially  qualified. 

(9)  To  determine  whether  the  signing  of  contracts  of  employment 
by  WWSW,  Inc.  with  officers  and  directors  of  Pittsburgh  Radio,  and  the 
utilization  of  their  services,  prior  to  their  disposal  of  WJAS  (AM  and  FM) 
is  in  the  public  interest,  with  particular  reference  to  the  Commission's 
multiple  ownership  rules,  the  Macon  doctrine,  and  the  Sanders  case. 

(10)  To  determine  whether  the  utilization  by  WWSW,  Inc. ,  as  a  di¬ 
rector  and  as  employees  in  executive  capacities  of  officers  and  directors 
of  four  AM  stations  located  in  the  Pittsburgh  area  is  in  the  public  interest, 
with  particular  reference  to  the  Commission's  multiple  ownership  rules, 
the  Macon  doctrine,  and  the  Sanders  case. 
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(11)  To  determine  whether  the  provisions  of  the  contract  for  the 
election  of  three  nominees  of  Pittsburgh  Radio  as  interim  directors  con¬ 
stitute  a  relinquishment  by  P  G  Publishing  Company  of  affirmative  control 
of  WWSW,  Inc.  in  violation  of  Section  310  (b)  of  the  Communications  Act. 

(12)  To  determine  whether  the  parties  to  the  June  2,  1955  agreement 
are  trafficking  in  broadcast  frequencies  in  violation  of  the  Co mmuni cations 
Act  and  the  Commissions  rules  and  policies. 

(13)  To  determine  whether  the  substitution  of  CBS  for  NBC  programs 

_  i 

cures  the  deficiencies  in  WWSWs  program  proposals  summarized  in  find¬ 
ings  filed  in  this  proceeding  by  Pittsburgh  Radio  in  March,  1955. 

(14)  To  determine  whether  the  "policy”  enunciated  in  the  Poole  and 

—  ■"  - 

related  cases,  in  the  light  of  the  requirements  of  the  Administrative  Pro¬ 
cedure  Act  ^Section  3  (a) ),  may  be  followed  under  the  facts  of  this  case, 
especially  in  view  of  the  provisions  of  Rule  1.  365  (b)  and  1. 373  (g),  the  de¬ 
cision  in  the  Wichita  case,  and  pronouncements  by  this  Commission  in  its 
decision  and  order  repealing  the  "anti -straddling"  rule. 

(1 5)  To  determine  the  number  and  character  of  other  television  serv- 
ices  presently  available  to  Pittsburgh,  and  to  determine  whether  public 
interest  considerations  (in  the  light  of  such  services)  require  the  applica¬ 
tion  of  Rule  1. 365  (b)  as  interpreted  in  the  Wichita  case  orj  the  "emergency" 
policy  procedure  enunciated  in  the  Poole  and  related  cases. 

(16)  To  determine,  in  the  light  of  the  number  of  services  presently 
available  in  the  Pittsburgh  area,  whether  it  is  in  the  public  interest  to  per¬ 
mit  applicants  to  enter  into  merger  agreements  during  the  course  of  a 
hearing  and  still  retain  the  "umbrella  protection"  of  Rule  1. 387  (b)  (3). 

(17)  To  determine  the  real  parties  in  interest  in  WWSW,  Inc.  sub¬ 
sequent  to  the  June  2,  1955  merger  agreement,  and  whether  and  to  what 
extent  the  real  parties  in  interest  have  changed  since  the  Commission 
examined  the  application  on  March  31,  1954. 

(18)  To  determine  the  extent  to  which  the  information  contained  in 
the  application  of  WWSW,  Inc.  at  the  time  the  record  was  closed  on  Jan¬ 
uary  24,  1955  was  rendered  inaccurate,  inapplicable,  or  incomplete  by  the 
merger  agreement  of  June  2,  1 955  and  events  subsequent  thereto,  and  to 
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determine  whether  in  the  light  of  such  evidence,  the  changes  are  major  in 
character. 

(19)  To  determine  whether  the  WWSW,  Inc.  application,  as  a  result 
of  the  merger  agreement  of  June  2,  1955  and  steps  taken  and  to  be  taken 
thereunder,  is  tantamount  to  a  new  application. 

(20)  To  determine  whether  the  merged  WWSW  application  should  be 
treated  as  a  new  application  and/or  assigned  a  new  file  number. 

(21)  To  determine  whether,  in  the  light  of  Telecasting  Inc.  ’s  request 
to  the  Commission  of  April  1 5,  1955  (served  on  all  parties  to  the  Channel 
11  hearing),  the  Commission’s  Notice  of  Further  Rule  Making  in  the  Albany 
proceeding  (Docket  No.  11238,  Par.  11),  and  the  practice  of  the  Commis¬ 
sion  of  not  granting  additional  VHF  stations  in  markets  where  deintermixture 
petitions  are  pending  and  unresolved,  it  is  in  the  public  interest  to  grant  an 
additional  VHF  channel  in  Pittsburgh  until  pending  deintermixture  rule  mak¬ 
ing  proceedings  have  been  decided  and  the  future  policy  of  the  Commission 
on  deintermixture  has  been  enunciated. 

(22)  To  determine  the  effect  a  second  VHF  commercial  grant  in  Pitts¬ 
burgh  will  have  on  existing  UHF  operations  in  that  market,  and  in  the  light 
of  such  facts,  whether  a  grant  of  a  second  VHF  station  is  in  the  public  in¬ 
terest,  particularly  in  view  of  "intermixture"  policies  enunciated  by  the 
Commission  in  its  Sixth  Report  and  in  Radio  Wisconsin,  8  RR  467,  468  (1952). 

(23)  To  determine  whether  the  majority  stockholders  of  Pittsburgh 
Radio,  with  present  rights  in  WWSW,  Inc. ,  are  qualified  applicants  in  view 
of  their  acquisition  of  affirmative  control  of  Pittsburgh  Radio  in  May  1955 
without  the  Commission’s  prior  consent. 

(24)  To  determine  in  the  light  of  the  evidence  adduced  under  the  fore¬ 
going  issues  whether  WWSW,  Inc.  is  a  qualified  applicant  and  whether  a 
grant  to  WWSW,  Inc.  would  serve  the  public  interest,  convenience  and 
necessity. 

16.  In  a  pleading  filed  September  1,  1955  counsel  for  the  Commission’s 
Broadcast  Bureau  recognized  that  no  substantive  analysis  of  the  June  2,  1955 
agreement  was  ma/te  in  the  Initial  Decision  or  in  the  Memorandum  Opinion 
and  Orders  of  July  20,  1955.  The  Bureau  admitted  that  the  June  2 
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agreement  ’’raises  substantial  questions  impinging  upon  long  established 
policies’’  (p.  4),  that  the  agreement  ’’has  substantial  infirmities  which  rim 

I 

athwart  Commission  policy  and  may  involve  a  violation  of  Section  310  (b) 
of  the  Communications  Act”  (p.  6).  The  Bureau  was  disturbed  with  four 
features  of  the  agreement:  (a)  the  provisions  for  the  election  as  interim 
directors  of  three  nominees  of  the  Pittsburgh  Radio  group  who  (with  the 
three  directors  chosen  by  P  G  Publishing  Company)  will  elect  the  seventh 
pivotal  director  —  thus  permitting  two  groups  with  four  AM  stations  in  the 
Pittsburgh  area  to  operate  a  television  station  in  violation  of  the  Macon  prin¬ 
ciple  (see  Times -Herald  Corp. ,  11  RR  334,  344);  (b)  the  de  facto  relin¬ 
quishment  by  P  G  Publishing  Company  of  affirmative  control  by  virtue 
of  the  foregoing  arrangement;  (c)  the  provision  for  the  employment  in 
executive  capacities  by  WWSW  of  three  directors  of  Pittsburgh  Radio  Sup¬ 
ply  House;  and  (d)  the  overlap  between  WWSW  (AM)  and  WHJB.  It  was  the 
Bureau’s  view  (p.  6)  that  ’’Unless  those  infirmities  are  resplved  to  the  sa- 

i 

tisfaction  of  the  Commission  by  a  modification  of  the  Agreement  in  the 
meantime  and  such  other  showing  as  the  Commission  may  require  .  .  . 
the  Commission  should  grant  WENS  a  rehearing  under  Section  405  of  the 
.  .  .  Act,  .  .  .  withdraw  and  cancel  its  action  granting  a  construction 
permit  to  WWSW,  Inc.  ...”  In  a  pleading  filed  September  7,  1955  ap¬ 
pellant  contended  (with  the  rights  of  third  parties  involved)  that  defects 
which  existed  on  July  20,  1955  could  not  be  cured  by  subsequent  amend- 

i 

ments. 

17.  By  Memorandum  Opinion  and  Order  adopted  September  21  and 

i 

released  September  23,  1955,  the  Commission  denied  the  protest  portion 
of  the  August  22,  1955  petition  on  the  theory  that  the  grant  pad  been  made 
’’after  a  hearing.  ”  It  stated  that  it  would  dispose  of  reconsideration  and 
rehearing  questions  ”in  a  later  opinion.  ”  It  ignored  the  request  for  an  in¬ 


terim  stay. 


IV.  Allegations  of  Error 


18.  The  Commission  violated  Section  309  of  the  Communications 

i 

Act  of  1934,  as  amended  (47  U.S.  C.  Sec.  309)  and  the  decision  of  the 
Supreme  Court  in  Ashbacker  v.  FCC,  326  U.S.  327  in  granting  the  WWSW 
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application  without  affording  appellant  a  comparative  hearing  upon  its 
then  pending  mutually  exclusive  application  for  Channel  11  in  Pittsburgh, 
Pennsylvania. 

19.  The  Commission  violated  Section  309  of  the  Communications 
Act  (47  U.S.C.  Sec.  309)  in  not  treating  the  WWSW  application  (after  the 
merger  agreement  of  June  2 ,  1955)  as  a  new  application,  to  which  the 
’’cut  off’  provisions  of  FCC  Rule  1.  387  (b)  (3)  (1  RR  51:387  (b)  (3) )  and  the 
hearing  order  of  March  31,  1954  (19  Fed.  Reg.  2037)  were  no  longer  ap¬ 
plicable. 

20.  The  Commission  violated  Section  309  (c)  of  the  Communications 
Act  (47  U.S.  C.  Sec.  309  (c) )  in  holding  that  the  WWSW  grant  was  made 
’’after  hearing”  and  hence  not  protestable  under  that  section  of  the  Act. 

21.  The  Commission  failed  to  carry  out  the  mandate  of  Section 
309  (c)  of  the  Communications  Act  (47  U.  S.  C.  Sec.  309  (c) )  in  denying  ap¬ 
pellant’s  protest  and  in  refusing  to  suspend  the  grant  and  to  order  a  hear¬ 
ing  on  the  issues  requested  in  appellant's  pleading  of  August  22,  1955. 

22.  The  Commission's  action  of  July  20,  1955,  granting  the  WWSW 
application  was  illegal  and  void,  in  that: 

(a)  The  Commission  was  unable  to  make  and  did  not  make  the 
statutory  findings  required  by  Section  309  of  the  Communications 
Act  (47 U.S.C.  Sec.  309). 

(b)  The  procedures  followed  in  making  the  grant  to  WWSW  vio¬ 
lated  the  Commission's  established  procedures  with  respect  to  the 
consideration  of  broadcast  applications  made  effective  by  rules  pub¬ 
lished  in  the  Federal  Register,  in  accordance  with  the  Administra¬ 
tive  Procedure  Act,  namely  Sections  1.  364,  1.  365(a)  and  (b), 

1.  366,  1.  373  (g),  and  1.  387  (a)  and  (b)  (1  RR  51:364,  365  (a)  and 
(b),  366,  373  (g),  387  (a)  and  (b) ). 

(c)  The  procedures  followed  in  taking  such  action  were  not  made 
pursuant  to  rules  duly  adopted  and  published  in  the  Federal  Register 
in  accordance  with  the  requirements  of  Section  3  of  the  Administra¬ 
tive  Procedure  Act  (5  U.S.C.  Sec.  1002). 
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23.  The  Commission  in  granting  WWSWs  application  and  dismis¬ 
sing  appellant’s  application,  acted  arbitrarily,  capriciously,  and  unrea¬ 
sonably: 

(a)  In  permitting  Pittsburgh  Radio  Supply  House,  Inc.  to  prose¬ 
cute  at  one  and  the  same  time  two  applications  for  Channel  11  in 
Pittsburgh,  in  violation  of  Rule  1.  364  (1  RR  51:364)  and  applicable 
precedents  which  preclude  the  simultaneous  prosecution  of  multi¬ 
ple  applications  for  the  same  facility  in  the  same  community  by  the 
same  parties  in  interest. 

(b)  In  not  dismissing  Pittsburgh  Radio’s  original  application 
(BPCT-345)  and  in  not  requiring  an  affidavit  of  ’’consideration” 
(when  it  was  made  apparent  that  the  applicant  no  longer  desired  a 
grant  of  that  application),  as  required  by  Rules  1.  364  and  1.  366 
(1  RR  51:364  and  366)  and  applicable  Commission  precedents. 

(c)  In  not  returning  the  WWSW  application  to  the  processing 
line  for  re-examination  by  the  Commission,  as  required  by  Rules 
1. 365  (b)  and  1.  373  (g)  (1  RR  51:365  (b)  and  373  (g) ),  th^  Clarksburg 
decision  (No.  12441)  and  applicable  precedents,  inasmuch  as  the 
issues  specified  in  the  hearing  order  of  March  31,  1954  had  become 
moot  by  virtue  of  the  merger  agreement  of  June  2,  1955. 

(d)  In  not  requiring  WWSW  to  petition  to  amend  its  application 
to  reflect  changes  in  stock  ownership,  network  programming,  fi- 

i 

nancing,  staffing,  and  like  substantial  changes  resulting  from  the 

i 

merger  agreement  of  June  2,  1955,  as  required  by  Rule  1.  365(a) 

(1  RR  51:365  (a) )  and  applicable  precedents. 

(e)  In  not  re-examining  the  WWSW  application  in  the  light  of 
substantial  changes  resulting  from  the  June  2,  1955  merger  agree¬ 
ment,  as  required  by  Section  309  (a)  of  the  Communications  Act  (47 
U.  S.  C.  Sec.  309  (a) )  and  redesignating  said  application  for  hearing 
on  issues  ’’then  obtaining”,  as  required  by  Section  30^  (b)  of  the 
Communications  Act  (47  U.S.C.  Sec.  309  (b)),  the  Ashbacker  deci- 
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sion  (326  U.S.  327),  the  Clarksburg  case  (No.  12441)  land  other 
applicable  precedents. 


(f)  In  not  treating  the  WWSW  application  as  a  new  application, 
after  the  merger  agreement  of  June  2,  1955,  and  following  proce¬ 
dures  spelled  out  by  the  Supreme  Court  in  the  Ashbacker  case  (326 
U.  S.  327)  with  respect  to  other  co-pending  applications. 

(g)  In  failing  to  examine  the  WWSW  application,  after  the  mer¬ 
ger  agreement  of  June  2,  1955,  by  looking  to  the  "real  parties  in 
interest,  ”  as  required  by  applicable  Commission  precedents. 

(h)  In  following  procedures,  "evolved"  during  an  emergency 
situation  no  longer  prevailing,  which  have  never  been  promulgated 
or  published  in  accordance  with  Section  3  of  the  Administrative  Pro¬ 
cedure  Act  (5  U.S.  C.  Sec,  1002). 

(i)  In  holding  that  the  "cut  off’  provisions  of  Rule  1.  387  (b)  (3) 

(1  RR  51:387  (b)  (3))  were  applicable  to  the  WWSW  application  after  the 
■merger  agreement  of  June  2,  1955. 

(j)  In  deciding,  in  any  event,  that  "good  cause"  did  not  exist, 
under  the  facts  of  the  instant  case,  for  a  waiver  of  Rule  1. 387  (b) 

(3)  (1  RR  51:387  (b)  (3) ),  particularly  without  first  affording  appellant 
a  hearing  or  oral  argument  thereon . 

(k)  In  failing  to  assign  a  new  file  number  to  the  WWSW  applica¬ 
tion  after  the  merger  agreement  of  June  2,  1955,  as  required  by 
applicable  Commission  precedents. 

V.  Appellant’s  Standing  to  Appeal 

24.  From  the  foregoing  recitals,  it  is  apparent  that  appellant,  as  an 
existing  permittee  and  as  an  applicant  for  Channel  11,  is  a  person  aggrieved 
and  whose  interests  are  adversely  affected  by  the  grant  of  the  WWSW  ap¬ 
plication  within  the  meaning  of  Section  402  (b)  (2)  of  said  Act,  because  by 
said  action  appellant  was  denied  its  legal  right  to  a  comparative  hearing. 

It  is  likewise  clear  that  appellant  is  a  "party  in  interest"  adversely  affected 
by  the  Commission’s  denial  of  its  Section  309  (c)  protest  and  by  the  Com¬ 
mission’s  refusal  to  set  aside  or  suspend  the  grant  and  to  order  a  hearing 
on  the  issues  requested  in  appellant's  protest  of  August  22,  1955. 
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VI.  Relief  Requested 


WHEREFORE,  appellant  requests  that  this  Court: 

(a)  Review  the  Commission  proceedings  upon  the  basis  of  which 
the  orders  appealed  from  were  made. 

(b)  Adjudge  said  orders  invalid. 

(c)  Reverse  said  orders. 

I  _____ 

(d)  Set  aside  the  grant  made  by  the  Commission  to  WWSW,  Inc. 

(e)  Direct  the  Commission  to  assign  a  file  number  to  the  appli¬ 
cation  of  appellant  for  modification  of  construction  permit  of  Station 
WENS  to  specify  Channel  11  in  lieu  of  Channel  16.  j 

(f)  Direct  the  Commission  to  entertain  appellants  protest,  to 
suspend  the  WWSW  grant,  and  to  order  a  hearing  on  ^he  issues  re¬ 
quested  in  appellants  petition  of  August  22,  1955. 

(g)  Remand  the  case  to  the  Commission  with  instructions  to  de¬ 
signate  the  said  applications  for  comparative  hearing  in  a  consoli¬ 
dated  proceeding. 

(h)  Direct  as  a  minimum  a  threshhold  hearing  oh  the  question 
whether  appellant  was  entitled  to  a  hearing  in  advance  of  a  grant 
to  WWSW. 

(i)  Grant  such  other  and  further  relief  as  the  C<iurt  may  deem 
just  and  equitable. 

Respectfully  submitted, 

McKenna  &  Wilkinson  /s/  James  A.  McKenna,  Jr. 

1735  DeSales  St. ,  N.  W.  /„/  t 

,,  ,  e  ~  /s/  Vernon  L.  Wilkinson 

wSSSfiZ  W55  Att0raeys  f0r  Telecastin«’  toc- 
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NO.  12, 841  and  12, 938 
Telecasting,  Inc., 

Appellant, 

y. 

Federal  Communications  Commission, 

Appellee, 

City  of  Pittsburgh, 

Intervenor, 

WWSW,  Inc., 

Intervenor, 

Pittsburgh  Radio  Supply  House,  Inc. , 

Intervenor. 

Before:  Danaher,  Circuit  Judge,  in  Chambers. 

PREHEARING  ORDER 

The  parties  to  these  cases  having  appeared  before  me  for  a  pre- 
hearing  conference  pursuant  to  Rule  38  (k),  where  it  appeared  that  the 
parties  were  at  odds  concerning  the  statements  of  the  issues  which  had 
been  served  and  exchanged,  and  all  parties  expressed  the  belief  that  fur- 
there  conferences  would  prove  fruitless;  agreement  in  other  particulars 
appears  to  be  feasible  with  respect  to  a  proposal  as  to  the  method  for 
printing  the  record  and  otherwise,  and  counsel  for  appellee  having  stated 
that  he  is  willing  to  agree  with  the  statement  of  the  issues  presented  by 
intervenor,  WWSW,  Inc. ,  and  it  appearing  that  while  there  was  no  agree¬ 
ment  of  counsel  as  to  the  form  in  which  the  issues  could  be  stated,  the 
respective  parties  understood  fully  the  substance  of  such  issues,  where¬ 
upon  it  was  agreed  that  each  party  shall  state  such  issues  as  shall  appear 
in  the  briefs  and  serve  upon  the  other  parties  the  statement  of  the  issues 
prepared,  it  is 

ORDERED  that  the  statements  of  the  issues  and  questions  presented 
be  set  forth  in  the  respective  briefs  and  that  counsel  prepare  the  briefs 
on  such  statements  of  the  issues  and  questions  presented  as  heretofore 
exchanged  among  the  parties  rather  than  incur  delay  through  further  con¬ 
ferences  attempting  to  formulate  an  agreed  statement  of  the  issues. 
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I 

IT  IS  FURTHER  ORDERED  that  the  briefs  may  be  printed  with  rec- 

ord  citations,  the  joint  appendix  to  the  briefs  to  be  filed  after  the  filing  of 

. 

the  last  briefs. 

IT  IS  FURTHER  ORDERED  that  this  order  be  printed  in  the  joint 
appendix  and  shall  control  further  proceedings  in  these  cases. 

i 

Dated:  March  5,  1956 
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APPELLANT’S  STATEMENT  OF  QUESTIONS  PRESENTED 

On  March  31,  1954  the  Commission  ordered  a  hearing  on  the  com¬ 
parative  qualifications  of  WWSW,  Inc.  and  Pittsburgh  Radio  Supply  House, 
Inc. ,  each  requesting  the  use  of  Channel  11  in  Pittsburgh,  jPa.  Prior  to 
the  issuance  by  the  hearing  examiner  of  an  Initial  Decision]  the  two  appli¬ 
cants  resolved  their  differences  by  a  merger  agreement  executed  June  2, 
1955.  Telecasting,  Inc.  filed  an  application  for  Channel  llj  on  June  27, 
1955.  The  Commission  on  July  20,  1955,  granted  the  WWSW  application 
and  dismissed  (without  a  hearing)  the  application  of  Telecasting.  In  a 
subsequent  order  released  September  23,  1955,  the  Commission  held  that 
the  foregoing  grant  was  not  protestable  under  Section  309  (c)  of  the  Com¬ 
munications  Act.  The  above  actions  by  the  Commission  raise  the  follow¬ 
ing  questions: 

1.  Whether  the  July  20  grant  was  a  grant  without  a  hearing  within 
the  meaning  of  Section  309  (c)  of  the  Communications  Act.  j 

2.  Whether  Telecasting  was  entitled  to  an  Ashbacker  hearing, 

which  in  turn  raises  the  following  subsidiary  questions:  j 

(a)  Whether  the  Pittsburgh  Radio  application,  after  the  June  2 
merger  agreement,  should  have  been  dismissed  pursuant  to  Rules 
1.364  and  1.366. 

I 

(b)  Whether  the  WWSW  application  should  have  been  amended 

i 

to  reflect  the  changes  wrought  by  the  June  2  agreement  and  whether 

the  merged  application  was  tantamount  to  a  new  application. 

■ 

(c)  Whether  the  merged  application  should  have  been  returned 

to  the  processing  line  under  Rules  1. 365  (b),  1. 373  (g)  and  1. 387  (b)  (3) 

i 

so  as  to  permit  examination  into  the  legal  and  policy  matters  raised 

i 

by  the  June  2  merger  agreement. 

(d)  Whether  the  merged  application  ever  acquire4  the  ”umbrella 
protection”  of  Rule  1. 387  (b)  (3),  and  if  so,  whether  thsjt  rule  should 
have  been  waived  to  permit  Telecasting  to  compete  for  Channel  11. 


(ii) 


(e)  Whether  Telecasting  was  entitled  to  the  procedural  notice 
and  other  safeguards  provided  by  Section  309  (b)  of  the  Communica¬ 
tions  Act  prior  to  the  dismissal,  without  a  hearing,  of  its  applica¬ 
tion  for  Channel  11. 


(Ui) 
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JURISDICTIONAL  STATEMENT 
STATEMENT  OF  THE  CASE 
STATUTES  AND  RULES  INVOLVED 
STATEMENT  OF  POINTS 
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SUMMARY  OF  ARGUMENT . 

ARGUMENT  .  . 

I.  By  Reason  of  the  June  2.  1955  Merger  Contract  the  Pittsburgh  Radio 
Group  Had  Already  Acquired  Rights  In  WWSW,  Inc.  on  July  20.  1955 

n.  By  Reason  of  the  June  2  Merger  Agreement  and  Steps  Taken  There¬ 
under  the  "WWSW  Application"  Which  the  Commission  Granted  on 
July  20,  1955  Was  Not  the  "WWSW  Application"  Which  It  Designated 
for  Hearing  on  March  31.  1954  . 

m.  The  Challenged  Actions  of  the  Commission  Culminating  In  the  Dis¬ 
missal  of  Appellant's  Application  and  the  Grant  of  the  "WWSW 
Application"  Contravene  Applicable  Statutes  and  Regulations 

A.  Because  of  the  June  2  Merger  Contract,  die  WWSW  Applica¬ 
tion  Should  Have  Been  Assigned  a  New  File  Number 

B.  Because  of  the  June  2  Contract,  the  Application  of  Pittsburgh 

Radio  Supply  House,  Inc.  Should  Have  Been  Dismissed  Under 
Rule  1.364  . 

C.  The  WWSW  Application  Should  Have  Been  Returned  to  the 

Processing  Line  . 

D.  The  Policy  Procedures  Evolved  in  die  Woodruff  and  Related 

Cases  Contravene  the  Requirements  of  the  Administrative 
Procedure  Act  \ . 

E.  The  Milwaukee  and  St.  Louis  Merger  Precedents  Are  Unsound  . 

IV.  Appellant  Was  Wrongfully  Refused  An  Ashbacker  Hearing 

A.  Appellant  was  Entitled  to  an  Ashbacker  Hearing  as  a  Matter 

of  Right . 

B.  Appellant  Should  Have  Been  Accorded  an  Ashbacker  Hearing 

Under  die  Van  Curler  Doctrine . 

V.  Since  the  July  20  Grant  was  Not  Predicated  on  a  Hearing  Record. 

Appellant’s  Protest  was  Wrongfully  Denied . 
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For  The  District  of  Columbia  Circuit 
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Nos.  12, 841  and  12, 938 


TELECASTING,  INC., 


Appellant, 


v. 


FEDERAL  COMMUNICATIONS  COMMISSION,  j 

i 

Appellee, 

WWSW,  INC.,  | 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC. ,  j 
CITY  OF  PITTSBURGH, 

Interveners. 


APPEALS  FROM  ORDERS  OF  THE  FEDERAL  COMMUNICATIONS  COMMISSION 


BRIEF  FOR  APPELLANT 


OPINIONS  BELOW 

The  Commission's  Memorandum  Opinion  and  Order,  adopted  July  20 
and  released  July  25,  1955,  dismissing  (without  a  hearing)  the  application 
of  Telecasting,  Inc.  for  television  broadcast  Channel  11,  in  Pittsburgh, 
Pennsylvania  (R.  6836-6841),  is  reported  in  12  Pike  and  Fischer,  Radio 
Regulation,  87  6. 1  A  related  Memorandum  Opinion  and  Order,  adopted 
July  20  and  released  July  22,  1955  granting  Channel  11  to  WWSW,  Inc. 

(R.  6442-6445)  is  reported  at  12  RR  856.  The  Commission'^  Memorandum 
Opinion  and  Order,  adopted  September  21  and  released  September  23,  1955 


i 


Hereinafter  cited  as  RR 


2 

denying  Telecasting’s  protest  of  the  aforesaid  grant  (R.  6970-6971)  is 
reported  at  12  HR  858a.  A  subsequent  Memorandum  Opinion  and  Order, 
adopted  November  25  and  released  November  28,  1955,  ordering  a  limited 
"rehearing"  on  the  July  20  grant  (R.  6987-6993)  is  reported  at  12  RR858c. 

JURISDICTIONAL  STATEMENT 

Case  No.  12841  is  an  appeal  from  a  Memorandum  Opinion  and  Order 
of  the  Federal  Communications  Commission,  adopted  July  20  and  released 
July  25,  1955,  dismissing  (without  a  hearing)  an  application  which  Tele¬ 
casting,  Inc.  had  filed  on  June  27,  1955,  for  television  broadcast  Channel 
11  in  Pittsburgh,  Pennsylvania  (R.  6836-6841).  The  notice  of  appeal  was 
filed  August  10,  1955.  Case  No.  12938  is  an  appeal  from  a  Memorandum 
Opinion  and  Order,  adopted  September  21  and  released  September  23,  1955 
(R.  6970-6971)  denying  that  portion  of  Telecasting’s  pleading  of  August  22, 
1955  (R.  6842-6883),  protesting  the  Commission’s  action  of  July  20,  an¬ 
nounced  July  22,  1955,  granting  Channel  11  to  WWSW,  Inc.  (R.  6442-6445). 
The  notice  of  appeal  was  filed  October  13,  1955.  Motions  by  the  Interven- 
ors  to  dismiss  the  foregoing  appeals  were  denied  by  the  Court  on  February 
10,  1956.  This  Court’s  jurisdiction  rests  on  Section  402(b)  of  the  Com¬ 
munications  Act  of  1934,  as  amended  (47  U.S.  C.  Sec.  402(b)),  Section  10 
of  the  Administrative  Procedure  Act  (5  U.S.  C.  Sec.  1009),  and  Section 
1651  (a)  of  the  Judicial  Code  (28  U.  S.  C.  Sec.  1651  (a) ). 

STATEMENT  OF  THE  CASE 

Appellant,  Telecasting,  Inc. ,  is  the  permittee  of  television  station 
WENS  operating  on  UHF  Channel  16  in  Pittsburgh,  Pennsylvania.  On  June 
27,  1955  it  filed  an  application  for  modification  of  permit  to  operate  on 
VHF  Channel  11  in  Pittsburgh,  and  sought  a  comparative  Ashbacker  hear¬ 
ing  with  another  applicant  (WWSW,  Inc.  and  Pittsburgh  Radio  Supply  House, 
Inc. ,  two  groups  which  had  entered  into  a  merger  agreement  on  June  2, 
1955).  Telecasting’s  application  was  dismissed  by  the  Commission  with¬ 
out  a  hearing  on  July  20,  1955.  Concurrently  therewith  the  Commission 
granted  Channel  11  to  the  ’’merged"  group.  This  dismissal  by  the  Com¬ 
mission,  and  its  denial  of  Telecasting’s  subsequent  protest  of  the  grant, 
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are  the  subject  matter  of  the  Instant  appeals.  The  essential  background 
facts  are  briefly  these: 

J 

By  Order  adopted  March  31,  1954  (19  Fed.  Reg.  203?)  the  Commis¬ 
sion  designated  for  comparative  hearing  the  three  then  pending  mutually 
exclusive  applications  of  Westinghouse  Radio  Stations,  Incj  (Docket  No. 
8694),  WWSW,  Inc.  (Docket  No.  8730) 1  and  Pittsburgh  Radio  Supply  House, 

Inc.  (Docket  No.  8840),  each  requesting  Channel  11  in  Pittsburgh,  Penn- 

i 

sylvania.  In  that  Order  the  Commission  found  each  of  the  Applicants  (as 

! 

then  constituted)  "legally,  financially  and  technically  qualified",  and  re¬ 
stricted  the  hearing  solely  to  comparative  matters,  i.  e. ,  which  applicant 
was  best  qualified  program-wise,  experience-wise,  etc.  (R.  351-354). 

The  taking  of  oral  testimony  pursuant  to  the  Commissions  March 
31,  1954  Order  was  begun  September  15,  1954  (R.  1593).  However,  in 

i 

December,  1954,  Westinghouse,  having  entered  into  a  contract  to  purchase 

i 

the  existing  VHF  station  in  Pittsburgh  (Channel  2)  for  $9,750,000,  peti¬ 
tioned  for  leave  to  dismiss  its  application.  That  petition  was  granted 
December  15,  1954  (R.  3203).  Further  comparative  hearings  were  held 
on  the  two  remaining  applications.  The  record  was  closed  on  January  24, 
1955  (R.  3220).  Lengthy  proposed  comparative  findings  were  filed  by 
WWSW  and  Pittsburgh  Radio  in  March  1955  (R.  3221-3304,  ^768-6822). 

Prior  to  the  release  of  an  Initial  Decision  on  the  compiarative  record 
thus  made,  the  two  remaining  applicants  entered  into  a  merger  agreement 
on  June  2,  1955  (R.  4125-4196).  That  agreement  contained  the  following 
significant  provisions,  many  of  which  were  consummated  in  accordance 
with  the  time  schedule  provided  in  the  contract  and  before  the  Commission 
took  action  on  the  application  on  July  20,  1955  (R.  4125-4196): 

Pittsburgh  Radio  expressly  agreed  to  "withdraw 
and  dismiss  its  application  for  a  radiotelevision  per¬ 
mit  or  license  presently  pending  before  the  FCC, 

Docket  8840.  Thereupon,  WWSW,  with  all  due  dili¬ 
gence,  shall  prosecute  its  application  for  a  radio¬ 
television  permit  or  license  presently  pending  befpre 

-- 

1  At  that  date.  WWSW,  Inc.  (licensee  of  Station  WWSW,  Pittsburgh,  Pennsylvania)  was  a  lOOffc  subsidi¬ 
ary  of  P  G  Publishing  Company,  which  owns  and  publishes  the  Pittsburgh  Gazette.  Pittsburgh’s  only  room¬ 
ing  newspaper.  P  G  Publishing  Company  is,  in  turn,  a  100£  subsidiary  of  The  Toledo  Blade  Company, 
which  owns  the  only  two  newspapers  published  in  Toledo,  Ohio. 


the  FCC,  Docket  8730”  (Section  4. 01).  By  the  terms 
of  the  contract  steps  are  to  be  taken  immediately  to 
assign  the  license,  assets,  and  liabilities  of  radio 
station  WWSW  to  a  new  corporation  wholly-owned  by 
the  present  parent  company  (P  G  Publishing  Company) 

(Section  3.01).1  Within  ten  days  after  June  2,  1955 
the  corporate  charter  of  WWSW,  Inc. ,  by  corporate 
proceedings  satisfactory  to  the  majority  (55%)  stock¬ 
holders  of  Pittsburgh  Radio,  is  to  be  amended  (a)  so 
as  to  provide  for  2500  shares  of  Class  A  capital  stock 
and  2500  Class  B  capital  stock,  each  of  the  par  value 
of  $100  per  share,  with  equal  voting  and  dividend 
rights  (Section  2. 01);  (b)  so  as  to  preclude  any  subse¬ 
quent  changes  in  the  corporate  structure,  mergers  or 
sales  of  the  corporate  assets  without  the  approval  of 
75%  of  the  outstanding  stock  of  each  class;  and  (c)  so 
as  to  preclude  other  corporate  action  by  less  than  a 
majority  of  each  class  (Section  2. 01  and  Exhibit  A 
to  Merger  Agreement  of  June  2,  1955). 2  Within  this 
same  10-day  period  WWSW  is  to  issue  corporate 
notes,  maturing  September  1,  1962  in  the  aggregate 
amount  of  $500, 000,  in  form  and  substance  satisfac¬ 
tory  to  Pittsburgh  Radio's  majority  stockholders 
(Section  2. 01  (b) ).  Within  10  days  after  the  amend¬ 
ment  of  the  corporate  charter,  WWSW  is  to  deposit 
with  an  escrow  agent  the  sum  of  $900, 000,  repre¬ 
senting  the  face  amount  of  the  notes  and  the  par  value 
of  1500  shares  of  Class  A3  and  2500  shares  of  Class 
B  stock  (Section  2. 03)  .4  Within  10  days  after  notice 
of  this  deposit  the  majority  stockholders  of  Pittsburgh 
Radio  are  to  deposit  $500, 000  with  the  escrow  agent 
($250, 000  for  the  Class  B  stock  and  $250, 000  for 
50%  of  the  notes)  (Section  5. 02). 5  The  Class  B stock 

1  An  application  to  assign  Station  WWSW  from  WWSW,  Inc.  to  WWSW  Radio,  Inc.  was  granted  by  the 
Broadcast  Bureau  under  delegated  authority  on  July  13,  1955  (Public  Notice  21968).  That  consummation 
date  is  referred  to  in  the  June  2,  1955  agreement  as  "the  first  effective  date”  (Section  1.01).  By  an 
amendment  to  die  contract  executed  June  21,  1955  and  duly  reported  to  the  Commission,  WWSW,  Inc. 
was  authorized  to  make  commitments  for  the  acqfftsirtdn  of  equipment  prior  to  the  first  effective  date, 
provided  such  commitments  received  die  prior  written  approval  of  the  President  of  Pittsburgh  Radio. 

2  By  letter  dated  June  24,  1955  and  an  Ownership  Report  (FCC  Form  323)  filed  July  7,  1955,  WWSW, 
Inc.  advised  the  Commission  that  these  steps  had  been  taken. 

3  P  G  Publishing  Company's  existing  stock  interests  in  WWSW,  Inc.  (common  and  preferred)  were  to  be 
converted  into  1000  shares  of  Class  A  common.  An  Ownership  Report  (FCC  Form  323)  filed  July  7,  1955 
discloses  that  this  had  been  done. 

4  By  letter  dated  June  24.  1955  and  an  Ownership  Report  (FCC  Form  323)  filed  July  7.  1955.  WWSW. 
Inc.  advised  die  Commission  that  these  steps  had  been  taken  (June  16,  1955). 

3  For  the  Court's  information,  die  Pittsburgh  Radio  majority  stockholders  deposited  their  $500,000  with 
die  escrow  agent  on  June  24,  1955. 


5 


and  $250, 000  in  notes  (already  endorsed  in  blank  by 
P  G  Publishing  Company)  are  to  be  held  by  the  escrow 
agent,  to  be  turned  over  to  the  majority  stockholders 
of  Pittsburgh  Radio  after  they  have  disposed  of  their 
interests  in  Stations  WJAS  and  WJAS-FM  (on  or  before 
June  2,  1958). 1  Any  dividends  and  interest  payments 
in  the  interim  are  likewise  to  be  held  in  escrow  fbr 
the  benefit  of  the  Pittsburgh  Radio  stockholders  (Sec¬ 
tion  2.04(b)). 

After  "spinning  off"  Station  WWSW  and  after  ithe 
foregoing  monies  are  placed  in  escrow,  P  G  Publish¬ 
ing  Company  agrees  to  increase  the  board  of  directors 
of  WWSW  from  five  to  seven,  to  cause  four  vacancies 
to  be  created,  and  to  elect  three  nominees  of  Pittsburgh 
Radio  as  interim  directors  (Messrs.  Barnes,  Iryin  and 
Crone) ;2P  G’s  three  directors  and  Pittsburgh  Radio's 
three  nominee-directors  would  then  elect  a  seventh 
(Section  6. 03).  Until  the  formal  transfer  of  the  Class 
B  stock  to  the  Pittsburgh  Radio  stockholders,  P  G 
agrees  to  continue  to  elect  the  foregoing  nominees  or 
their  designees  (Section  6. 03).  During  this  interim 
period  WWSW,  Inc.  shall  engage  in  no  business  other 
than  television  broadcasting  (Section  3.04),  its  records 
shall  be  made  available  to  Pittsburgh  Radio  stockhold¬ 
ers  (Section  3. 05),  and  the  call  letters  WWSW-TV 
shall  not  be  used  without  the  latter's  consent  (Section 
4.01).  | 

Upon  consummation  of  the  formal  transfer,  the 
2500  shares  of  Class  A  stock  (held  by  P  G)  will  elect 
three  directors  and  the  2500  shares  of  Class  B  stock 
(held  by  Pittsburgh  Radio's  majority  stockholders^ 
will  elect  three  directors.  The  seventh  director  shall 
be  a  person  acceptable  to  a  majority  of  both  classes 
of  stock,  and  if  they  are  unable  to  agree,  such  person 
shall  be  named  by  a  designated  judicial  officer  of  Alle¬ 
gheny  County  (Section  6. 02).  Three  directors  of  Pitts¬ 
burgh  Radio  and  three  persons  connected  with 
are  given  long-term  employment  contracts  (of  varying 
duration  and  compensation)  by  WWSW,  Inc. ,  in  some 
cases  effective  when  the  television  station  goes  on  the 
air  and  in  other  cases  when  the  Class  B  stock  is  form¬ 
ally  delivered  to  the  Pittsburgh  Radio  stockholders 


1  The  date  when  die  Class  B  stock  is  formally  delivered  to  Pittsburgh  Radio  stockholders  is  referred  to 
in  the  June  2.  1955  agreement  as  "the  second  effective  date"  (Section  1. 01). 

2  For  the  Court's  information,  at  a  stockholders'  meeting  on  July  13.  1955  these  provisions  of  the 
contract  were  complied  with. 


(Section  3. 03).  The  June  2,  1955  agreement  contains 
numerous  restrictions  on  the  transferability  of  stock 
(Section  6. 04)  and  permits  either  group  to  submit  a 
’'buy-sell”  offer  of  their  50%  stock  interest  for  a  sum 
not  less  than  $2, 500, 000  (for  a  three-year  period  com¬ 
mencing  seven  months  after  the  Class  B  stock  is  form¬ 
ally  delivered  to  Pittsburgh  Radio  stockholders)  (Sec¬ 
tion  6. 05). 1 

On  June  13,  1955,  pursuant  to  an  informal  request  joined  in  by  the 
parties  to  the  Channel  11  hearing,  the  record  was  reopened  ”to  receive 
additional  evidence”  at  a  further  hearing  scheduled  for  June  27,  1955 
(R.  6309,  6310).  On  that  date  copies  of  the  merger  agreement  were  ten¬ 
dered  as  an  exhibit  and  Pittsburgh  Radio  stated  that  it  had  no  objections 
to  a  grant  of  the  WWSW  application  (R.  6325-6326).  However,  instead  of 
dismissing  its  application  as  provided  for  in  the  merger  agreement,  Pitts¬ 
burgh  Radio  "asked  that  the  Hearing  Examiner  issue  an  initial  decision 
granting  the  application  of  WWSW,  Inc. ,  conditioned  upon  the  withdrawal 
of  the  application  of  Pittsburgh  Radio  .  .  .  after  WWSW,  Inc.  receives^^,^ 
a  final  grant  of  a  construction  permit  from  the  Commission”  ) 

Counsel  for  the  Broadcast  Bureau  objected  to  this  procedure  as  "not  in 
accordance  with  the  Commission's  policy”,  and  as  perhaps  involving 
"an  infraction  of  the  Commission's  Rules”  (R.  6340,  cf.  R.  6330).  The 
foregoing  exhibit  was  nevertheless  received,  subject  to  a  motion  to  strike 
by  the  Broadcast  Bureau  (R.  6343).  In  revised  proposed  findings  submit¬ 
ted  that  date  the  parties  insisted  that  the  question  whether  a  grant  would 
serve  the  public  interest  "must  be  determined  on  the  assumption  that 
Pittsburgh  Radio  Supply  House,  Inc.  will  be  an  eventual  owner  of  50%  of 
the  applicant,  WWSW,  Inc.  ”  (R.  63/  £  ) .  The  hearing  was  adjourned  to 
June  28,  1955  (R.  6343).  On  that  date  the  Broadcast  Bureau,  being  still 
in  disagreement  with  some  aspects  of  the  proposed  procedure,  the  hear¬ 
ing  was  continued  to  June  29,  1955  (R.  6345).  On  that  date  the  parties 
submitted  an  amendment  to  the  June  2  merger  agreement  so  that  the  timing 
of  Pittsburgh  Radio's  dismissal  would  conform  to  the  procedures  counsel 
for  the  parties  were  endeavoring  to  pursue  (R.  6351).  New  revised 

*  This  provision  insures  the  ultimate  sellers  of  a  long-term  minimum  capital  gain  of  $2, 250. 000. 


non-comparative  findings,  agreeable  to  the  Broadcast  Bureau,  were  re¬ 
ceived  by  the  Examiner  (R.  6353),  whereupon  the  record  was  closed 
(R.  6358).  | 

The  following  day  (released  July  1,  1955)  the  Examiner  filed  a  four- 
page  document  entitled  ’Initial  Decision”  in  which  he  proposed  to  grant 
the  application  of  WWSW,  Inc.  and  simultaneously  therewith  to  dismiss 
the  application  of  Pittsburgh  Radio  Supply  House  (R.  6826-6829).  No  find¬ 
ings  or  conclusions  were  made  by  the  Examiner  on  the  comparative  issue 
set  forth  in  the  Commission's  hearing  order  of  March  31,  1954  (R.  6826- 
6829). 

I 

In  the  meantime,  on  June  27,  1955,  Telecasting,  Inc.  filed  an  appli¬ 
cation  for  Channel  11  in  Pittsburgh  (R.  6836).  On  the  day  that  the  afore¬ 
said  Initial  Decision  was  released  (July  1,  1955)  appellant  filed  two  plead- 

i 

ings  with  the  Commission.  In  one  pleading  entitled  "Petition  to  Dismiss 

Pittsburgh  Radio’s  Application,  to  Return  WWSW’s  Application  to  the 

* 

Processing  Line  and  to  Set  Aside  Inconsistent  Action  Takenjby  the  Hearing 
Examiner”,  appellant  made  the  following  contentions  (R.  6412-6428): 

That  Pittsburgh  Radio  was  endeavoring  to  prosecute  two  applications  at 
one  and  the  same  time  in  violation  of  Rule  1. 364  —  its  original  application 
(in  which  it  no  longer  had  an  active  interest)  and  the  WWSW  application 

(in  which  it  is  entitled  by  contract  to  a  50%  interest  when  finally  granted); 

i 

that  the  Pittsburgh  Radio  application  should  be  dismissed  fop  failure  to 
prosecute  further  and  as  in  violation  of  Rule  1. 364;  that  the  jreasons  for 
originally  ordering  a  comparative  hearing  had  been  rendered  moot  by  the 
merger  agreement;  that  the  merged  application  (to  all  intends  and  purposes 
a  new  application)  should  be  returned  to  the  processing  line  (pursuant  to 
Rules  1. 365(b)  and  1. 373  (g) )  for  reexamination  by  the  Commission  in  the 
light  of  such  changes  and  the  Court’s  decision  in  the  Clarksburg  case;  that 
the  application  would  thus  lose  the  ”umbrella  protection”  afforded  by  Rule 

i 

1. 387  (b)  (3);  that  other  applications  could  therefore  be  filed  for  Channel  11; 
and  that  the  Ashbacker  decision  necessitated  a  comparative  Rearing  be- 
tween  the  co-pending  applications  of  Telecasting,  Inc.  and  WWSW,  Inc. 

i 

i 

i 

i 

i 

i 
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The  second  pleading  filed  by  appellant  on  July  1,  1955,  was  one  entitled 
"Request  for  Waiver  of  Rule  1. 387  (b)  (3)”.  In  that  pleading  (cf.  R.  6836-6841), 
appellant  contended  that  if  procedures  spelled  out  in  detail  in  the  published 
rules  of  the  Commission  were  followed,  appellant  was  entitled  as  a  matter  of 
right  to  a  comparative  hearing  with  the  WWSW  application  and  that  no  waiver 
of  any  valid  rule  was  a  prerequisite  to  such  a  hearing.  However,  out  of  an 
abundance  of  caution,  appellant  invoked  Rule  1.701  ("any  provision  of  the  rules 
may  be  waived  by  the  Commission  if  good  cause  therefor  exists")  and  request¬ 
ed  a  waiver  of  the  so-called  "sixty  day  cut-off  rule"  (Rule  1. 387  (b)  (3) ). 

As  constituting  "good  cause"  appellant  pointed  out  that  it  had  originally 
applied  for  Channel  16  in  reliance  upon  the  Commission's  determination  in 
its  Sixth  Report  and  Order  released  April  14,  1952,  that  UHF  would  become 
"an  integral  part  of  a  single,  nationwide  television  service",  that  although 
station  WENS  has  been  operated  with  an  experienced  staff  and  superior  equip¬ 
ment  the  station  has  suffered  losses  in  excess  of  $400, 000  during  the  past 
two  years  in  attempting  to  make  UHF  work  in  a  VHF-UHF  intermixed  market, 
that  the  Commission's  so-called  "anti-straddling"  rule  precluded  appellant 
from  participating  in  the  Channel  11  hearing  at  the  time  the  March  31,  1954 
Order  was  published  in  the  Federal  Register,  that  the  "anti-straddling"  rule 
has  since  been  repealed  as  no  longer  required  "in  the  administrative 
process"  in  view  of  the  multitude  of  television  grants  which  have  been 
made  since  1952,  that  the  Potter  hearings1  and  other  developments  since 
March  1954  have  made  it  clear  that  UHF  stations  cannot  survive  in  satur¬ 
ated  VHF  markets  receiving  two  or  more  Grade  A  VHF  signals,  that  the 
authorization  of  a  new  operation  on  Channel  11  by  the  merged  WWSW  radio 
group  will  mean  the  loss  to  the  Pittsburgh  area  of  its  sole  remaining  UHF 
operation  (the  replacement  of  a  UHF  station  by  a  VHF  station),  that  none 
of  the  three  applicants  originally  included  in  the  March  31,  1954  order  was 
any  longer  prosecuting  the  applications  which  were  designated  for  hearing, 
that  the  merged  WWSW  application  was  in  effect  a  new  application,  that 
under  the  Ashbacker  decision  (326  U.S.  327)  and  Section  309(b)  of  the 
Communications  Act  the  Commission  lacked  authority  to  grant  WWSW 

1  Hiring*  before  the  Subcommittee  on  Communications  of  the  Senate  Committee  on  Interstate  and 

Foreign  Commerce,  83rd  Congress.  2d  Sess.,  passim  (195*). 


application  without  first  affording  petitioner  a  comparative  hearing  on  its 

i 

co -pending  application  for  Channel  11,  that  the  merged  application  pre¬ 
sented  serious  policy  issues  which  were  not  before  the  Commission  at  the 
time  it  issued  its  hearing  order  on  March  31,  1954,  that  the  issues  speci¬ 
fied  in  that  Order  were  rendered  moot  by  the  merger  agreement  of  June  2, 
1955,  that  the  WWSW  application  must  be  reexamined  de  novo  by  the  Com- 

I 

mission,  that  "good  cause"  therefore  existed  for  the  waiver)  of  Rule  1. 387 
(b)  (3)  (if  that  rule  otherwise  be  deemed  a  bar  to  a  hearing),  and  that  appel¬ 
lant  was  entitled  in  any  event  to  a  threshhold  hearing  or  oral  argument  on 
the  factual  issues  whether  the  WWSW  application  was  in  fact  a  new  applica¬ 
tion  and  whether  good  cause  exists  in  the  instant  case  for  a  waiver  of  Rule 
1.387(b)(3).  | 

By  Memorandum  Opinion  and  Order  adopted  July  20  and  released 
July  22,  1955,  the  Commission  dismissed  the  "first  pleading"  filed  by 
appellant  on  July  1,  1955  and  made  effective  immediately  the  Examiner's 
Initial  Decision  granting  the  WWSW  application  and  simultaneously  dismis¬ 
sing  the  Pittsburgh  Radio  application  (R.  6442-6445).  By  a  separate  Memo¬ 
randum  Opinion  and  Order  adopted  the  same  day  and  released  July  25,  1955, 
the  Commission  denied  appellant's  request  for  a  waiver  of  Rule  1. 387  (b)  (3) 
and  dismissed  its  application  for  Channel  11  (R.  6836-6841).  j 

On  August  10,  1955,  appellant  filed  a  notice  of  appeal  from  both  of 
the  foregoing  Orders,  that  of  July  20  (released  July  22),  1955  granting  the 
application  of  WWSW,  Inc.  and  that  of  July  20  (released  July  25),  1955, 
dismissing  Telecasting's  application  for  Channel  11  (Case  No.  12841). 
Simultaneously  therewith  appellant  filed  a  Motion  for  Stay  and  Temporary 
Relief.  By  Order  of  August  18,  1955,  with  one  Judge  voting  for  a  stay, 
the  Court  denied  the  aforesaid  motion. 

Following  this  action  (counsel  for  the  Commission  having  questioned 

j  _ 

as  premature  a  direct  appeal  to  this  Court  from  the  order  granting  WWSWs 
application),  appellant  on  August  22,  1955  filed  with  the  Commission  a 
petition  (1)  protesting  the  WWSW  grant;  (2)  requesting  reconsideration 
thereof;  and  (3)  requesting  a  stay  of  the  WWSW  grant  pending  action  on 
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said  petition  (R.  6842-6883). 1  In  that  pleading  appellant  contended  that  the 
July  20,  1955  grant  was  not  predicated  on  a  hearing  record,  that  the  com¬ 
parative  record  compiled  pursuant  to  the  March  31,  1954  Order  was  no 
longer  germane,  that  the  June  2,  1955  merger  agreement  raised  "public 
interest”  issues  nowhere  considered  in  the  record,  Initial  Decision,  and 
final  Order,  that  the  grant  was  in  fact  ex  parte,  and  hence  subject  to  pro¬ 
test  under  Section  309(c)  of  the  Communications  Act.  After  setting  forth 
in  detail  the  facts,  matters  and  things  relied  upon  and  its  standing  as  a 
’’party  in  interest”,  appellant  asked  that  the  grant  be  set  aside  and  a  hear¬ 
ing  ordered  on  24  public  interest  issues  (see  Notice  of  Appeal  in  Case 
No.  12938,  pp.  13-16). 

In  a  pleading  filed  September  1,  1955  counsel  for  the  Commission's 
Broadcast  Bureau  recognized  that  no  substantive  analysis  of  the  June  2, 

1955  agreement  had  been  made  in  the  Initial  Decision  or  in  the  Memorand¬ 
um  Opinion  and  Orders  of  July  20,  1955  (R.  6927-6934).  The  Bureau  ad¬ 
mitted  that  the  June  2  agreement  ’’raises  substantial  questions  impinging 
upon  long  established  policies”  (R.  6930),  that  the  agreement  ’’has  substan¬ 
tial  infirmities  which  run  athwart  Commission  policy  and  may  involve  a 
violation  of  Section  310  (b)  of  the  Communications  Act”  (R.  6932).  The 
Bureau  was  disturbed  with  four  features  of  the  agreement:  (a)  The  pro¬ 
visions  for  the  election  as  interim  directors  of  three  nominees  of  the 
Pittsburgh  Radio  group  who  (with  the  three  directors  chosen  by  P  G  Pub¬ 
lishing  Company)  will  elect  the  seventh  pivotal  director  —  thus  permitting 
two  groups  with  three  AM  stations  in  the  Pittsburgh  area  to  operate  a  tele¬ 
vision  station  in  violation  of  the  Macon  principle  (see  Times -World  Corp. , 
11  RR  334,  344);  (b)  the  de  facto  relinquishment  by  P  G  Publishing  Company 
of  affirmative  control  by  virtue  of  the  foregoing  arrangement;  (c)  the  pro¬ 
vision  for  the  employment  in  executive  capacities  by  WWSW  of  three  direc¬ 
tors  of  Pittsburgh  Radio  Supply  House;  and  (d)  the  overlap  between  WWSW 
(AM)  and  WHJB.  It  was  the  Bureau's  view  (R.  6932)  that  "Unless  those 

1  That  pleading  having  rendered  premature  Telecasting*'  appeal  from  the  Commission's  Order  of  July 
20.  1 2965  granrtnfr  the  WWSW  application,  tills  Court  on  September  16,  1956,  "dismissed  that  portion 
of  appellant's  appeal”,  ft  retained  jurisdiction  over  that  portion  of  the  appeal  challenging  the  Commis¬ 
sion's  Order  dismissing  appellant's  application  for  Channel  11. 
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infirmities  are  resolved  to  the  satisfaction  of  the  Commission  by  a  modi¬ 
fication  of  the  Agreement  in  the  meantime  and  such  other  showing  as  the 
Commission  may  require  .  .  .  the  Commission  should  grapt  WENS  a  re¬ 
hearing  under  Section  405  of  the  .  .  .  Act  .  .  .  withdraw  and  cancel  its 
action  granting  a  construction  permit  to  WWSW,  Inc.  .  .  .  p 1 .  In  a  plead¬ 
ing  filed  September  7,  1955  appellant  contended  (with  the  rights  of  third 
parties  involved)  that  defects  which  existed  on  July  20,  195$  could  not  be 
cured  by  subsequent  amendments  after  Ashbacker  rights  had  accrued  to 
Telecasting  (R.  6958-6969). 

i 

By  Memorandum  Opinion  and  Order  adopted  September  21  and  re¬ 
leased  September  23,  1955,  the  Commission  denied  the  protest  portion  of 
the  August  22,  1955  petition  on  the  theory  that  the  grant  had  been  made 
"after  a  hearing".  It  stated  that  it  would  dispose  of  reconsideration  and 


rehearing  questions  "in  a  later  opinion"  (R.  6970-6971).  From  this  action 
Telecasting  filed  a  second  appeal  (Case  No.  12938),  and  renewed  its  re¬ 
quest  for  an  interim  stay,  relying  in  part  on  the  infirmities  recognized  by 
the  Broadcast  Bureau  in  its  September  1  pleading.  On  October  28,  1955 
a  unanimous  Court  granted  a  stay. 

i 

-i 

That  stay  was  reaffirmed  November  30.  1955  and  further  clarified  on  January  9,  1956.  For  the  Court’s 
information,  on  October  19,  1955,  WWSW.  Inc.  filed  an  application  (not  yet  granted)  for  modification  of 
construction  permit  --to  change  main  studio  location  from  a  point  outside  the  city  limits  of  Pittsburgh  to 
its  transmitter  site  within  the  city  limits  of  Pittsburgh,  to  increase  power  and  antenna  height,  and  to  make 
antenna  and  equipment  changes  (BMFCT-3486).  Overall  construction  costs  were  reduced  from  $1.900, 000 
to  $1, 200. 000  and  main  studio  cost  from  a  figure  in  excess  of  $700, 000  to  a  figure  less  than  $200, 000 
(BMPCT-3486).  The  engineering  portions  of  this  application  bear  a  June  1955  date  (BMPCT-3486). 

In  the  light  of  these  facts  and  an  affidavit  which  WWSW,  Inc.  filed  in  this  Court  dated  October  28, 

1955  stating  that  "the  building  to  house  transmitter,  studios  and  a  small  amount  of  office  space  is  approx¬ 
imately  8SPJfc  completed",  appellant  on  November  3.  1955  filed  with  the  Commission  k  "Supplement  to 
Petition  for  Reconsideration  and  Petition  to  Designate  BMPCT-3486  for  Hearing"  (R.  6974-6986),  contend¬ 
ing  that  WWSW,  Inc.  had  engaged  in  premature  construction  in  violation  of  Rule  3.614(b)  of  die  Commis¬ 
sion’s  Rules  (1  RR  53:614(b))  and  Section  319  of  the  Communications  Act  (47  U.S.C.  Sec.  319),  that 
WWSW,  Inc.  (even  prior  to  the  grant  of  July  20,  1955)  had  modified  its  construction  plans  without  appris¬ 
ing  die  Commission  thereof,  and  that  these  matters  reflected  on  their  character  qualifications  and  die 
propriety  of  the  July  20  grant. 

j 

In  a  Memorandum  Opinion  and  Order  adopted  November  25.  released  November  28.  1955.  the  Com¬ 
mission  took  action  upon  the  reconsideration  portion  of  appellant's  August  22  pleading,  but  not  the  Novem¬ 
ber  3  supplement  (R.  6987-6993).  In  granting  in  part  appellant’s  petition  for  reconsideration  and  in  order¬ 
ing  a  hearing  to  determine  whether  the  July  20  grant  should  be  set  aside  the  Commission  stated  (R.  6987); 

"Our  reconsideration  of  die  /  July  20_,  19557  giant,  particularly  in  die  light 
of  the  merger  contract  / of  June  2,  1955/  convinces  us  that  further  hearing  on 
issues  which  we  will  specify  is  necessary.  Embodied  in  the  merger  contract  are 
provisions  which  indicate  that  there  may  have  been  an  unauthorized  transfer  of 
control  and  other  violations  of  die  Communications  Act  and  of  die  rales  and 
politic  of  CommMoo. -  /Footnote  continued  on  p.  127 


STATUTES  AND  RULES  INVOLVED 


Pertinent  portions  of  the  statutes  and  rules  involved  are  quoted  in 
the  text  of  the  brief.  They  are  set  out  in  extenso  in  the  Appendix. 

STATEMENT  OF  POINTS 

1.  The  Commission  violated  Section  309  of  the  Communications  Act 
of  1934,  as  amended  (47  U.  S.  C.  Sec.  309)  and  the  decision  of  the  Supreme 
Court  in  Ashbacker  v.  FCC,  326  U.S.  327,  in  granting  the  WWSW  applica¬ 
tion  without  affording  appellant  a  comparative  hearing  upon  its  then  pending 
mutually  exclusive  application  for  Channel  11  in  Pittsburgh,  Pennsylvania. 

2.  The  Commission  violated  Section  309  of  the  Communications  Act 
(47  U.S.C.  Sec.  309)  in  denying  appellant's  application  without  following 
the  requirements  in  said  section,  particularly  those  for  prior  notification 
to  appellant  and  opportunity  to  reply  to  the  grounds  and  reasons  for  the 
Commission's  inability  to  grant  appellant's  application. 

3.  The  Commission  violated  Section  309  of  the  Communications  Act 
(47  U.S.  C.  Sec.  309)  in  not  treating  the  WWSW  application  (after  the  merg¬ 
er  agreement  of  June  2,  1955)  as  a  new  application,  to  which  the  "cut-off' 
provisions  of  FCC  Rule  1. 387  (b)  (3)  (1 RR  51:387  (b)  (3) )  and  the  Hearing 
Order  of  March  31,  1954  (19  Fed.  Reg.  2037)  were  no  longer  applicable. 

4.  The  Commission  violated  Section  309  (c)  of  the  Communications 
Act  (47  U.  S.  C.  Sec.  309  (c) )  in  holding  that  the  WWSW  grant  was  made 
"after  hearing"  and  hence  not  protestable  under  that  section  of  the  Act. 

5.  The  Commission  failed  to  carry  out  the  mandate  of  Section  309  (c) 
of  the  Communications  Act  (47  U.S.  C.  Sec.  309(c))  in  denying  appellant’s 
protest  and  in  refusing  to  suspend  the  grant  and  to  order  a  hearing  on  the 
issues  requested  in  appellant's  pleading  of  August  22,  1955. 

6.  The  Commission  in  granting  WWSW's  application  and  dismissing 
appellant's  application,  acted  arbitrarily,  capriciously,  and  unreasonably: 

/Footnote  1  continued  from  p.  11/ 

On  March  7,  1956  the  Commission  granted  a  further  hearing  on  the  matters  raised  by  appellant  in  its  No¬ 
vember  3  pleading.  Appellant  is  participating  in  the  last  two  mentioned  hearing  proceedings  in  the  limited 
role  of  a  'private  attorney  general",  and  not  as  a  competing  Ashbacker  applicant. 
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(a)  In  permitting  Pittsburgh  Radio  Supply  House,  Inc.  to  prose¬ 
cute  at  one  and  the  same  time  two  applications  for  Channel  11  in  Pitts- 
burgh,  in  violation  of  Rule  1.  364  (1  RR  51:364)  and  applicable  precedents 
which  preclude  the  simultaneous  prosecution  of  multiple  applications  for 
the  same  facility  in  the  same  community  by  the  same  parties  in  inter¬ 
est. 


(b)  In  not  dismissing  Pittsburgh  RadioTs  original  application 

(BPCT-345)  and  in  not  requiring  an  affidavit  of  "consideration"  (when 

’ 

it  was  made  apparent  that  the  applicant  no  longer  desired  a  grant  of 
that  application),  as  required  by  Rules  1.  364  and  1.  366  (1  RR  51:364 
and  366)  and  applicable  Commission  precedents. 

(c)  In  not  returning  the  WWSW  application  to  the  processing  line 
for  reexamination  by  the  Commission,  as  required  by  Rules  1. 365  (b) 
and  1.  373  (g)  (1  RR  51:365  (b)  and  373  (g)),  the  Clarksburg  decision 
(Case  No.  12441)  and  applicable  precedents,  inasmuch  as  the  issues 
specified  in  the  hearing  Order  of  March  31,  1954  had  become  moot  by 
virtue  of  the  merger  agreement  of  June  2,  1955. 

(d)  In  not  requiring  WWSW  to  petition  to  amend  its  application 
to  reflect  changes  in  stock  ownership,  network  programming,  financing, 
staffing,  and  like  substantial  changes  resulting  from  the  merger  agree¬ 
ment  of  June  2,  1955,  as  required  by  Rule  1. 365(a)  (1  RR  51:365  (a)) 
and  applicable  precedents. 

(e)  In  not  reexamining  the  WWSW  application  in  the  light  of  sub¬ 
stantial  changes  resulting  from  the  June  2,  1955  merger  agreement,  as 
required  by  Section  309  (a)  of  the  Communications  Act  (47  |u.  S.  C.  Sec. 
309  (a))  and  redesignating  said  application  for  hearing  on  issues  "then 
obtaining",  as  required  by  Section  309  (b)  of  the  Communications  Act 
(47  U.S.  C.  Sec.  309(b)),  the  Ashbacker  decision  (326  U.S|.  327),  the 
Clarksburg  case  (No.  12441)  and  other  applicable  precedents. 

(f)  In  not  treating  the  WWSW  application  as  a  new  application, 
after  the  merger  agreement  of  June  2,  1955,  and  following  procedures 
spelled  out  by  the  Supreme  Court  in  the  Ashbacker  case  (3^6  U.  S.  327) 
with  respect  to  other  co-pending  applications. 


i 


14 


I 


(g)  In  failing  to  examine  the  WWSW  application,  after  the  merger 
agreement  of  June  2,  1955,  by  looking  to  the  Mreal  parties  in  interest", 
as  required  by  applicable  Commission  precedents. 

(h )  In  following  procedures,  "evolved"  during  an  emergency 
situation  no  longer  prevailing,  which  have  never  been  promulgated  or 
published  in  accordance  with  Section  3  of  the  Administrative  Procedure 
Act  (5U.S.C.  Sec.  1002). 

(i)  In  holding  that  the  "cut-off*  provisions  of  Rule  1.  387  (b)  (3) 

(1  RR  51:387  (b)  (3))  were  applicable  to  the  WWSW  application  after  the 
merger  agreement  of  June  2,  1955. 

(j)  In  deciding,  in  any  event,  that  "good  cause"  did  not  exist, 
under  the  facts  of  the  instant  case,  for  a  waiver  of  Rule  1.  387  (b)  (3) 

(1  RR  51:387  (b)  (3)),  particularly  without  first  affording  appellant  a 
hearing  or  oral  argument  thereon. 

(k)  In  failing  to  assign  a  new  file  number  to  the  WWSW  applica¬ 
tion  after  the  merger  agreement  of  June  2,  1955,  as  required  by  appli¬ 
cable  Commission  precedents. 

SUMMARY  OF  ARGUMENT 

On  July  20,  1955,  when  the  Commission  granted  Channel  11  to 
WWSW,  Inc. ,  it  did  so  on  the  factually  and  legally  erroneous  theory 
that  the  June  2,  1955  merger  agreement  did  not  purport  to  confer  on 
Pittsburgh  Radio  any  present  rights  in  the  WWSW  application  and  grant, 
and  that  Pittsburgh  Radio  would  have  no  rights  therein  until  a  future 
date  when  it  disposed  of  stations  WJAS  (AM  and  FM)  and  filed  an  appli¬ 
cation  for  the  Commission's  consent  to  the  acquisition  of  50%  of  the 
capital  stock  of  WWSW,  Inc.  In  short,  the  Commission  (as  in  the 
Milwaukee  case,  which  it  cited)  proceeded  on  the  premise  that  Pitts¬ 
burgh  Radio  had  something  akin  to  an  option  which  gave  it  no  rights 
until  a  formal  transfer  or  assignment  application  was  filed  and  approved 
at  some  future  date.  That  theory,  even  when  in  accord  with  the  facts, 
raises  a  "substantial  question"  whether  legal  fictions  can  defeat  reali¬ 
ties.  See  Order  in  Case  No.  12211;  Enterprise  Co.  v.  F.  C.  C. ,  13  RR 


2033  (U.S.  App.  D.  C.).  It  is  clearly  unsound,  where  as  here,  it  does 
not  accord  with  the  facts. 

As  belatedly  recognized  by  the  Commission's  Broadcast  Bureau  in 
its  September  1  pleading  and  by  the  Memorandum  Opinion  and  Order  of  Nov 
ember  28,  1955,  the  June  2  agreement  gave  Pittsburgh  Radio  numerous 
rights  in  WWSW,  Inc.  even  prior  to  the  July  20  grant  and  Jong  before  any 
application  was  required  to  be  filed  for  the  formal  acquisition  of  legal 
title  to  50%  of  the  capital  stock.  By  virtue  of  that  contract  and  in  accord¬ 
ance  with  the  time  schedules  provided  for  therein,  the  Pittsburgh  Radio 
group  had  acquired,  prior  to  the  July  20  grant,  a  50%  equity  in  WWSW, 

Inc. ,  three  of  their  number  were  entitled  to  long-term  employment  con- 

i 

tracts,  they  enjoyed  important  veto  and  inspection  rights,  j  and  their  no- 
minees  held  three  of  the  six  directorships  of  the  corporation.  Asa  con¬ 
sequence,  the  "WWSW  application"  which  the  Commission!  granted  on 
July  20,  1955,  differed  from  that  which  it  had  reviewed  oii  March  31, 

1954,  in  such  fundamental  respects  as  capitalization,  chapter,  by-laws, 
directors,  assets,  liabilities,  stock  ownership  (legal  and  equitable), 
studio  plans,  program  plans,  financial  commitments,  and  contractual 
obligations. 

Since  Pittsburgh  Radio  had  present  rights  in  WWSW]  Inc. ,  by  virtue 

I 

of  the  June  2  contract  and  steps  taken  thereunder,  it  was  endeavoring  on 
June  27  and  thereafter  to  prosecute  two  applications  at  one  and  the  same 
time  —  its  original  application  and  that  of  WWSW  —  in  violation  of  Rule 
1. 364.  Its  original  application  should  have  been  dismissed  before  any 
further  action  was  taken  on  the  WWSW  application.  Electric  City  Tele¬ 
casting  Co. ,  9  RR  64  (1953).  With  the  dismissal  of  Pittsburgh  Radio's 
application,  the  comparative  issues  specified  in  the  original  hearing  order 
of  March  31,  1954,  were  rendered  entirely  moot.  The  WWSW  applica¬ 
tion  should  have  been  amended  to  reflect  the  substantial  changes  em¬ 
bodied  in  the  June  2  agreement,  assigned  a  new  file  number,  and  returned 
to  the  "processing  line"  pursuant  to  Rules  1. 365(b)  and  1. 387  (b)  (3). 

Radio  Reading,  6  RR  182  (1950);  WWSZ,  Inc. ,  4  RR  488b  (1948);  Wichita 
Beacon,  8  RR  527  (1952);  Don  Lee  Broadcasting  System,  7  RR  1093(1952). 
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The  old  applications,  no  longer  being  prosecuted,  lost  their  "umbrella 
protection”,  and  the  new  merged  application,  not  having  been  designated 
for  hearing,  never  acquired  "umbrella  protection”.  With  Telecasting 
having  filed  for  Channel  11,  the  two  co -pending  applications  should  have 
been  reexamined,  and  after  appropriate  McFarland  letters  designated 
for  comparative  hearing  under  the  Ashbacker  doctrine  (326  U.S.  327). 

That  was  the  only  lawful  and  proper  action  available  to  the  Commission 
on  July  20,  1955,  the  date  it  made  the  grant. 

By  July  20,  therefore,  Telecasting  had  acquired  Ashbacker  rights. 
Those  rights  cannot  be  defeated  by  amendments  executed  by  the  parties 
some  41  days  later,  after  appeals  had  been  perfected  by  Telecasting  to 
protect  its  Ashbacker  rights.  The  amendments  do  not  even  purport  to 
remove  all  present  rights  which  Pittsburgh  Radio  had  in  the  WWSW  grant 
by  virtue  of  the  June  2  contract:  The  Pittsburgh  Radio  stockholders  still 
have  a  50%  equitable  ownership  interest  in  the  capital  stock  and  notes  of 
WWSW,  Inc. ,  with  the  right  to  have  dividends  and  interest  held  for  them 
in  escrow;  Pittsburgh  Radio  still  has  veto  and  inspection  rights  which  the 
Commission  in  other  cases  has  recognized  is  tantamount  to  control;  equip¬ 
ment  for  the  television  station  cannot  be  contracted  for  without  the  approv¬ 
al  of  Pittsburgh  Radio's  principal  stockholder;  the  corporate  charter  of 
WWSW,  Inc.  cannot  be  amended  without  the  consent  of  Pittsburgh  Radio; 
Pittsburgh  Radio's  three  directors  are  still  entitled  to  employment  con¬ 
tracts,  though  the  commencement  of  their  employment  has  been  postponed; 
the  overlap  of  WWSW,  WJAS  and  WHJB  still  exists;  with  Pittsburgh  Radio 
more  concerned  with  their  equitable  half  interest  in  a  $5, 000, 000  television 
grant  than  in  their  smaller  AM  properties,  these  inconsistent  interests 
violate  the  Macon  principle. 

The  validity  of  the  Commission's  grant  must  be  determined  on  the 
basis  of  the  contract  as  it  existed  on  July  20,  1955,  at  a  time  when  WWSW 
and  Pittsburgh  Radio  had  abandoned  their  original  applications,  at  a  time 
when  they  had  presented  a  new  merged  application,  and  at  a  time  when 
Ashbacker  rights  had  accrued  to  Telecasting  by  virtue  of  its  having  filed 
an  application  for  Channel  11  on  June  27,  1955.  Those  rights  cannot  be 


I 

cut  off  or  defeated  by  amendments  executed  after  those  rights  have  at- 

i 

tached.  The  later  amendments  serve  to  highlight  only  one  thing  --  the 
fact  that  the  June  2  contract  had  conferred  present  rights  on  the  Pitts¬ 
burgh  Radio  group  and  that  the  merger  contract  contravened  basic  pro- 
visions  of  the  Communications  Act  and  cardinal  policies  of  the  Commis¬ 
sion. 

On  March  31,  1954  the  Commission  found  that  the  WWSW  applica- 
tion  (as  then  constituted)  could  be  granted  but  for  the  fact,  that  other 
mutually  exclusive  applications  were  then  on  file.  That  finding  was  ex 
parte,  prior  to  any  hearing.  The  comparative  issues  specified  in  the 
March  31,  1954  Order  were  rendered  moot  by  the  June  2,  j  1955  merger 
contract,  and  the  comparative  record  compiled  under  those  issues  was 

I 

no  longer  germane.  No  hearing  was  held  on  the  substantial  problems 
arising  from  the  June  2  agreement.  Thus,  the  Commission’s  July  20 
grant  was  not  predicated  on  a  hearing  record.  It  was  a  ’’  unilateral  grant’ 
and  hence  protestable  under  section  309  (c)  of  the  Communications  Act. 
Federal  Broadcasting  System  v.  FCC,  12  RR  2048  (U.S.  App.  D.  C.). 

The  mere  fact  that  a  hearing  was  held  on  some  phase  of  an  application  at 
some  stage  does  not  mean  that  the  ultimate  grant  was  one  made  after  a 
hearing.  FCC  Rule  1.386;  Wichtex  Broadcasting  Co. ,  3  RR  1049  (1947). 


ARGUMENT 

The  Commission’s  actions  of  July  20,  1955  —  granting  Channel 

i 

11  to  WWSW,  Inc.  and  dismissing  appellant's  co-pending  application  for 
the  same  facilities  without  a  hearing  of  any  kind  —  stemmed  from  two 
factually  erroneous  assumptions:  (1)  That  the  June  2  merger  contract 
had  not  conferred  on  the  Pittsburgh  Radio  group  any  present  rights  in 
WWSW,  Inc.  and  that  they  would  acquire  no  such  rights  until  some  fu¬ 
ture  date,  after  the  Commission  had  granted  its  consent  thereto;  and 
(2)  that  the  television  application  which  it  was  granting  on  July  20,  1955 
was  the  same  application  (notwithstanding  the  June  2  contract)  which  it 
had  considered  and  designated  for  comparative  hearing  on  March  31, 
1954.  In  other  words,  the  Commission  proceeded  on  the  premise  that 


! 

i 

i 
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the  Pittsburgh  Radio  group,  by  virtue  of  the  June  2,  1955  merger  con¬ 
tract,  had  a  ’’mere  option”  to  obtain  rights  in  futuro  in  WWSW,  Inc. , 
and  that  it  was  unnecessary  to  analyze  that  contract  until  an  application 
for  transfer  of  control  was  subsequently  filed.1 

Thus,  once  the  fact  is  made  clear  that  the  Pittsburgh  Radio  group, 
by  virtue  of  the  June  2  contract,  had  already  acquired  rights  in  WWSW, 
Inc.  at  the  time  of  the  July  20  grant,  and  as  a  consequence  that  the  ap¬ 
plication  which  the  Commission  granted  on  that  date  was  not  the  appli¬ 
cation  which  it  reviewed  on  March  31,  1954,  the  challenged  actions  of 
the  Commission  become  patently  erroneous  and  appellant’s  right  to  an 
Ashbacker  hearing  (326  U.S.  327)  will  stand  out  in  bold  relief.  Securi¬ 
ties  and  Exchange  Commission  v.  Chenery  Corp. ,  318  U.S.  80,  87,  88 
(1943).  We  turn  first,  therefore,  to  a  factual  analysis  of  the  June  2 
contract.2 

L 

By  Reason  of  the  June  2,  1955  Merger  Contract  the 
Pittsburgh  Radio  Group  Had  Already  Acquired 
Rights  in  WWSW,  Inc,  on  July  20,  1955 

As  belatedly  recognized  by  the  Commission's  Broadcast  Bureau  in 
its  September  1  pleading  (R.  6927-6934)  and  by  the  Commission  in  its 
November  28  order  (R.  6987-6993),  the  June  2  agreement  gave  Pittsburgh 
Radio  numerous  rights  in  WWSW,  Inc.  even  prior  to  the  July  20  grant  and 


*  That  die  Commission  took  the  action  it  did  on  the  foregoing  assumptions  is  evident  from  the  "option'* 
cases  which  it  cited  in  its  July  20  order  (R.  6840),  from  the  Broadcast  Bureau's  admission  in  its  September 

1  pleading  that  no  "substantive  analysis"  of  the  June  2  merger  contract  had  been  made  at  die  time  of  the 
July  20  grant  (R.  6930),  and  from  the  Commission's  November  28  action,  after  the  true  nature  of  the  June 

2  agreement  had  been  made  clear,  ordering  a  "further"  hearing  on  new  problems  flowing  from  that  con* 
tract  (R.  6987). 

2  Appellant  does  not,  of  course,  concede  that  the  grant  to  WWSW,  Inc.  and  the  dismissal  of  Telecast¬ 
ing's  application  would  have  been  proper,  even  if  the  June  2  contract  had  conferred  nothing  more  than 
a  mere  "option"  to  be  exercised  at  a  future  date.  The  fact  that  such  a  contract  was  in  existence  could 
not  be  Ignored.  Enterprise  Co.  v.  FCC,  13  RR 2033,  2038  (U.S.  App.  D.C.  Case  No.  12577).  And  In 
the  Signal  Hill  (No.  12211),  Beck  (No.  12315),  and  Midwest  (No.  12314)  cases  (where  "dropouts"  were 
effectuated  through  naked  options),  this  Court  has  indicated  that  the  Commission's  failure  to  accord 
a  new  applicant  an  Ashbacker  hearing  raised  a  "substantial  question. "  However,  that  point  need  not 
be  resolved  here  where  the  June  2  contract  (as  we  shall  see)  indisputably  gave  the  Pittsburgh  Radio 
group  important  present  rights  in  WWSW,  Inc.  and  in  any  subsequent  television  grant  to  that  corpo- 
ration. 


long  before  any  application  was  required  to  be  filed  for  tlie  formal  ac¬ 
quisition  of  legal  title  to  50%  of  the  capital  stock  (R.  4125-4196):  (1) 

The  June  2  agreement  provided  for  an  immediate  recapitalization  of 
WWSW,  Inc.  along  lines  approved  by  Pittsburgh  Radio  —  Class  A  and 
Class  B  stock  (Section  2. 01  and  Exhibit  A  to  merger  agreement);  (2) 
it  provided  for  new  financing  of  the  corporation  —  one-half  by  each  group 
(Section  2. 01  (b));  (3)  it  provided  for  the  deposit  by  the  two  groups  of 
equivalent  amounts  for  notes  and  capital  stock  (Section  5.  02);  (4)  it 
provided  for  new  interim  officers  and  directors,  three  of  {whom  would 
be  named  by  each  group,  and  they  in  turn  would  select  a  Seventh  (Sec¬ 
tion  6.  03);  (5)  it  required  WWSW,  Inc.  to  enter  into  long-term  employ¬ 
ment  contracts  with  three  officers  and  directors  of  Pittsburgh  Radio 
(Section  3. 03);  (6)  it  conferred  veto  and  inspection  rights  on  Pittsburgh 
Radio  (Section  3. 04,  3.  05,  4. 01);  (7)  it  provided  that  dividends,  stock 
and  notes  would  be  placed  in  escrow  for  Pittsburgh  Radio  until  Stations 
WJAS  (AM  and  FM)  were  disposed  of;  (8)  it  thus  gave  Pittsburg  Radio  a 
50%  equitable  interest  in  WWSW  while  the  stock  and  notes  they  have  paid 
for  are  held  in  escrow;  and  (9)  it  precluded  ”buy-sell”  offers  for  a  50% 
interest  for  a  figure  less  than  $2,  500, 000  (Section  6. 05).  As  attested 
to  by  reports  and  other  documents  which  WWSW,  Inc.  filed  with  the 
Commission,  effect  was  given  by  the  parties,  in  accordance  with  the 
time  schedules  provided  in  the  contract,  to  the  first  eight  of  the  fore¬ 
going  provisions  before  July  20,  1955,  the  date  the  Commission  made 
the  grant. 

Hence,  the  June  2  merger  contract  is  a  far  cry  from  an  ’’option 
agreement”.  Under  the  time  schedules  therein  specified  and  followed, 
it  conferred  present  rights  on  the  Pittsburgh  Radio  group  in  WWSW, 

Inc.  prior  to  the  television  grant  (a  50%  equity,  the  right  to  name  an 
equal  number  of  interim  directors,  the  right  to  have  dividends  and  in- 
terest  held  for  them  in  escrow,  veto  rights,  inspection  rights,  etc. ). 
They  had  to  all  intents  and  purposes,  by  the  provisions  of  the  June  2 
contract,  ’’negative  control”  of  WWSW,  Inc.  Cf.  Paramount-DuMont, 

8  RR  541  (1953).  As  recognized  by  the  parties  in  their  Revised 
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Findings,  the  question  whether  the  grant  would  serve  public  interest 
"must  be  determined  on  the  assumption  that  Pittsburgh  Radio  Supply 
House,  Inc.  will  be  an  eventual  owner  of  50%  of  the  applicant,  WWSW, 

Inc.  "  (R.  6312-6320).  On  July  20  they  were  already  a  50%  equitable 
owner.  The  contract  was  by  its  own  provision  in  large  part  self-execu¬ 
ting.  It  was  valid,  binding,  and  enforceable  between  the  parties.  Regents 
of  Georgia  v.  Carroll,  338  U.S.  586  (1950). 

II. 


By  Reason  of  the  June  2  Merger  Agreement  and  Steps 
Taken  Thereunder  the  TTWWSW  Application"  Which  the 
Commission  Granted  on  July  20,  1955  was  not  the 
TtWWSW  Application"  which  it  Designated  for  Hearing 

on  March  31,  1954 

From  an  ex  parte  examination  of  the  three  applications  before  it 
on  March  31,  1954,  the  Commission  found  that  each  of  the  applicants 
(as  then  constituted)  was  "legally,  technically,  and  financially  qualified" 
and  restricted  the  hearing  solely  to  comparative  matters  (R.  351-354). 
Westinghouse  subsequently  dismissed  its  application  (R.  3203).  On  June 
2,  1955,  the  remaining  two  applicants  (WWSW,  Inc.  and  Pittsburgh  Ra¬ 
dio  Supply  House,  Inc. )  signed  a  "merger  deal",  which  was  immediately 
operative  in  vital  particulars  (R.  4125-4196).  By  the  time  the  Commis¬ 
sion  took  action  on  July  20,  1955,  the  "WWSW  application"  which  it  grant¬ 
ed  on  that  date  was  not  the  "WWSW  application"  which  it  had  considered 
on  March  31,  1954:.  It  differed  on  July  20,  1955  from  the  earlier  appli¬ 
cation,  by  reason  of  the  June  2  merger  agreement  and  actions  taken  and 
to  be  taken  thereunder,  in  the  following  important  respects  (R.  4125- 
4196): 

1.  On  March  31,  1954  the  issued  capital  stock  of  WWSW,  Inc. 
(BPCT-254)  consisted  of  600  shares  of  authorized  common  voting  stock 
($50.  00  par)  and  100  shares  of  preferred  voting  stock  ($100.  00  par).  As 
a  result  of  the  June  2,  1955  merger  agreement  (effectuated  in  this  par¬ 
ticular  on  June  9  and  reported  to  the  Commission  July  7,  1955),  the 
capital  structure  of  WWSW,  Inc.  was  changed  to  2,  500  shares  of  Class 
A  and  2,  500  shares  of  Class  B  capital  stock,  each  of  the  par  value  of 


$1 00  with  equal  voting  and  dividend  rights.  The  June  2  contract  called 
for,  and  subsequent  information  supplied  the  Commission! showed,  the 
issuance  of  all  5, 000  shares  prior  to  the  grant  on  July  20,  1955. 

i 

2.  On  March  31,  1954  all  the  issued  common  and  preferred  stock 
of  WWSW,  Inc  was  held  by  P  G  Publishing  Company,  the  parent  corpo¬ 
ration  (BPCT-254).  As  of  July  20,  1955,  the  2,  500  sharejs  of  Class  A 
stock  were  held  by  P  G  Publishing  Company,  and  the  2,  500  shares  of 

■  i 

Class  B  stock  by  an  ’’escrow  agent”  for  the  Pittsburgh  Radio  Supply 

i 

House  majority  stockholders.  By  that  date  the  Pittsburgh  Radio  group 
had  already  deposited  $250, 000.  with  the  escrow  agent  foil  the  2,  500 
shares  of  Class  B  stock  and  another  $250, 000  for  one-hall  of  the  notes. 
The  escrow  agent  is  legally  obligated  to  turn  over  the  2500  shares  of 
Class  B  stock  and  the  notes  to  the  Pittsburgh  Radio  stockholders  when 
they  have  disposed  of  their  interest  in  Station  WJAS  (AM  2nd  FM). 

3.  On  March  31,  1954  WWSW,  Inc.  was  managed  by  a  board  of 
five  directors,  all  of  whom  were  elected  by  P  G  Publishing  Company 
(BPCT-254).  The  new  by-laws  attached  to  the  June  2  agreement,  which 
became  effective  June  9,  1955,  provided  for  seven  directors.  In  the 
June  2  contract  P  G  agreed  to  cause  two  of  its  elected  directors  to  re¬ 
sign  and  to  elect  three  nominees  of  the  Pittsburgh  Radio  group.  Such 

action  was  taken  on  July  13,  1955.  Thus,  as  of  July  20,  11955  (the  date 

l 

of  the  grant),  instead  of  all  five  directors  being  selected  by  P  G,  three 
were  chosen  by  P  G  and  three  were  named  by  the  Pittsburgh  Radio 

r 

Group  —  a  relinquishment  by  PG  of  affirmative  control. 

4.  On  March  31,  1954  the  officers  of  WWSW,  Inc.  consisted  of  a 
President,  two  Vice  Presidents,  a  Secretary-Treasurer,  and  an  assis¬ 
tant  Secretary  (BPCT-254).  The  new  By-Laws  attached  to  the  June  2 

i 

agreement  provided  for  an  additional  corporate  officer  —  Chairman  of 
the  Board.  His  identity  (actual  or  prospective)  was  not  disclosed  by  the 
June  2  agreement,  an  omission  of  some  significance  (Cf.  47  USC.  sec. 
310(a)). 

5.  The  corporate  charter  and  by-laws  of  WWSW,  Inc.  on  March 
31,  1954,  unlike  those  in  force  and  effect  on  July  20  (when  coupled  with 
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the  June  2  agreement),  contained  no  restrictions  on  subsequent  changes 
in  the  corporate  structure,  no  prohibitions  against  mergers  or  sale  of 
corporate  assets,  no  requirement  of  a  majority  vote  of  each  class  of 
stock  for  corporate  actions,  no  prohibition  on  the  use  of  the  call  letters 
WWSW-TV,  no  requirement  that  the  stock  be  voted  to  elect  certain  named 
interim  directors,  no  prohibition  against  engaging  in  businesses  other 
than  television,  no  restrictions  on  the  transfer  of  stock,  no  provision 
for  inspection  of  corporate  books  by  persons  not  owning  legal  title  to 
stock,  no  requirement  that  members  of  the  Pittsburgh  group  (or  any 
other  group)  be  granted  long-term  employment  contracts. 

6.  On  March  31,  1954  the  principal  assets  of  WWSW,  Inc.  were 
radio  stations  WWSW  and  WWSW-FM  (BPCT-2  54).  By  terms  of  the 
June  2  agreement  these  assets  were  to  be  assigned  to  a  new  corporation. 
The  necessary  applications  were  submitted  and  consent  thereto  was  given 
(under  delegated  authority)  by  the  Commission's  Broadcast  Bureau  on 
July  13,  1955,  the  contract  calling  for  consummation  T,as  soon  as  per¬ 
mitted  by  the  FCC”  (Section  3. 01).  Hence,  as  of  the  date  of  the  grant 
(July  20,  1955)  the  principal  assets  of  WWSW  were  moneys  received  for 
new  stock  issues  and  notes. 

7.  The  WWSW  television  application  on  March  31,  1954  called  for 
capital  expenditures  in  excess  of  $1, 900, 000.  to  be  financed  by  the  AM 
and  FM  assets  of  the  corporation,  by  an  installment  equipment  contract, 
and  by  a  bank  loan  in  the  amount  of  $1,  500, 000  (BPCT-2  54).  By  the  terms 
of  the  June  2  contract  the  television  station  was  to  be  financed  by  $400, 000 
in  new  capital  stock  and  $500, 000  in  corporate  notes  (with  the  Pittsburgh 
Radio  group  depositing  with  an  escrow  agent  $250, 000  for  the  2,  500  shares 
of  Class  B  stock  and  $250, 000  for  50%  of  the  notes).  These  deposits  were 
made  on  June  16  and  24,  1955,  prior  to  the  July  20  grant  Likewise,  in 
June  1955  an  application  was  prepared,  but  not  filed  until  October,  1955 
reducing  the  proposed  capital  expenditures  from  $1, 900, 000  to$l,  200, 000 
(BMPCT-3486). 

8.  The  WWSW  application  on  March  31,  1954  specified  elaborate 
main  studios  (in  excess  of  $700, 000)  outside  the  corporate  limits  of 


Pittsburgh  at  their  AM  transmitter  site.  In  June  1955  (following  the  mer¬ 
ger  agreement)  an  application  was  prepared,  but  not  filed  until  October 
changing  the  main  studios  to  the  television  transmitter  site,  within  the 

I 

corporate  limits  of  Pittsburgh,  and  reducing  capital  expenditures  there¬ 
for  to  a  figure  under  $200, 000  (BMPCT-3486). 

i 

9.  The  WWSW  application  on  March  31,  1954  contemplated  network 
programs  furnished  by  NBC,  with  program  schedules  and  breakdowns  pre- 

I 

dicated  thereon  (BPCT-254).  Following  the  June  2  agreement,  the  two 
groups  executed  a  contract  with  CBS,  a  fact  of  which  the  Commission  was 
apprised  on  June  27,  1955  prior  to  the  grant  (R.  6339). 

In  short,  the  "WWSW  application"  which  the  Commission  granted  on 
July  20,  1955  differed  from  that  of  March  31,  1954  in  such  fundamental 
respects  as  capitalization,  charter,  by-laws,  directors,  assets,  liabili¬ 
ties,  stock  ownership  (legal  and  equitable),  studio  plans,  program  plans, 
financial  commitments,  and  contract  commitments.  WWSW,  Inc.  was  no 
longer  a  100%  subsidiary  of  P  G  Publishing  Company.  The  ]  majority  stock¬ 
holders  of  Pittsburgh  Radio,  by  placing  with  the  "escrow  agent"  $250, 000 
for  the  Class  B  stock  and  $250, 000  for  50%  of  the  notes  of  WWSW,  Inc. , 
had  already  acqui  red  a  50%  equity  in  the  corporation,  with  a  right  to  ac¬ 
quire  the  legal  title  to  50%  of  the  capital  stock  when  they  disposed  of  Sta¬ 
tions  WJAS  (AM  and  FM).  Three  of  their  nominees  had  become  "interim 
directors"  on  a  board  of  six  (July  13,  1955).  Arrangement^  for  "spinning 
off"  Station  WWSW  and  WWSW-FM  (the  chief  assets  of  WWSW,  Inc.  as  of 

i 

March  31,  1954)  had  been  approved  by  the  Commission  on  July  13,  1955. 

i 

An  application  to  reduce  television  capital  expenditures  from  $1, 900, 000 

j 

to  $1, 200, 000,  to  change  the  main  studio  location  from  their  AM  site  to 
the  television  transmitter  site,  and  to  reduce  the  cost  thereof  from  more 
than  $700, 000  to  less  than  $200, 000  was  in  preparation  (BMPCT-3486). 

The  foregoing  expenditures,  instead  of  being  financed  by  a  bank  loan  com¬ 
mitment  of  $1,  500,  000,  were  to  be  financed  by  $400,  000  in  new  capital 
stock  and  $500, 000,  in  notes  (with  the  Pittsburgh  Radio  group  already 
having  deposited  $500, 000  with  the  escrow  agent  for  their  50%  share  of 

i 

these  obligations).  In  lieu  of  NBC  programs  the  applicant  proposed  to 


I 

i 
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substitute  CBS  programs  by  virtue  of  an  affiliation  agreement  signed  with 
that  network  on  June  14,  1955.  Three  officers  and  directors  of  the  Pitts¬ 
burgh  Radio  were  assured  employment  contracts  in  connection  with  the 
television  operation.  Hence,  the  WWSW  application  which  the  Commis¬ 
sion  granted  on  July  20,  1955,  was  not,  in  any  vital  particular,  the  same 
application  which  it  reviewed  on  March  31,  1954.  The  corporate  shell 
alone  remained  —  with  different  capitalization,  equitable  (and  ultimately 
legal)  ownership,  programming,  staffing,  assets,  and  financing. 

III. 

The  Challenged  Actions  of  the  Commission  Culminating 
in  The  Dismissal  of  Appellant's  Application  and  the 
Grant  of  the  7TWWSW  Application”  Contravene 
Applicable  Statutes  and  Regulations 

Having  thus  made  clear  the  impact  of  the  June  2  merger  contract 
on  the  corporate  set  up  of  WWSW,  Inc.  and  on  the  then  ungranted  ,fWWSW 
application",  we  are  now  in  a  position  to  contrast  the  steps  which  the  Com¬ 
mission  took  with  those  it  should  have  taken.  As  a  result  of  the  Commis¬ 
sion's  failure  to  recognize  the  true  nature  of  the  June  2  contract,  appel¬ 
lant's  application  of  June  27,  1955  was  dismissed  without  an  Ashbacker 
hearing  and  in  fact  without  a  hearing  of  any  kind.  Had  the  June  2  con¬ 
tract  been  correctly  analyzed,  the  applicable  statutes,  regulations,  and 
decisions  of  the  Commission  would  have  accorded  appellant  an  Ashbacker 
hearing  with  the  new  merged  group.  To  those  matters  we  next  turn. 

A.  Because  of  the  June  2  merger  contract,  the  WWSW  application 
should  have  been  assigned  a  new  file  number.  —  Where  "major"  changes 
occur  in  an  application  (e.  g.  the  substitution  of  a  partnership  for  an  in¬ 
dividual  applicant),  the  Commission  has  held  that  the  application  (as  thus 
modified)  should  receive  a  new  file  number  and  be  treated  as  a  new  appli¬ 
cation,  to  be  processed  accordingly.  Radio  Reading  6  RR  182  (1950); 

J.  Granville  Clark,  7  RR  92  (1951);  Palo  Alto  Radio  Station,  Inc.  7  RR 
963  (1952);  cf.  Don  Lee  B/casting  System,  7  RR  1093,  1095-1096  (1952); 
Rainbow  Inc.  (BP-9910  amended  to  change  officers,  directors  and  stock¬ 
holders,  and  "File  No.  10, 381  assigned"  —  Public  Notice  29290,  Febru¬ 
ary  28,  1956). 
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Basically  the  Radio  Reading  case  is  squarely  in  point:  X  had  origin¬ 
ally  filed  as  an  individual;  he  later  submitted  an  amendment  to  substitute 
himself  and  Y  as  equal  partners.  The  Commission  held  that  the  change 
was  so  substantial  it  must  be  treated  as  a  "new  application”  and  assigned 
a  new  file  number,  hi  the  instant  case,  the  stock  of  WW5W,  Inc.  (as  of 
March  31,  1954)  was  owned  by  a  single  entity  (P  G  Publishing  Company). 
Under  the  merger  agreement  the  stock  of  WWSW,  Inc.  is  to  be  held  by 
two  entities  —  50%  by  P  G  and  50%  by  the  Pittsburgh  Radio  Igroup.  The 
latter  have  already  paid  for  the  stock  which  is  being  held  for  them  by  an 
escrow  agent.  Thus,  under  the  Radio  Reading  precedent,  the  WWSW  ap¬ 
plication  should  have  been  assigned  a  new  file  number  and  returned  to 
the  processing  line.  See  also  Panhandle  Broadcasting  Corp. ,  4  RR  340 
(1948);  Huntington  Broadcasting  Co. ,  13  FCC  1032  (1949).  In  the  last 
cited  case  a  44%  stockholder  of  one  of  the  competing  applicants  died  after 
the  record  was  closed  but  before  an  Initial  Decision  was  released.  In 
refusing  to  allow  the  applicant  to  substitute  other  persons  f<pr  the  de¬ 
ceased,  the  Commission  said  (p.  1036):  ’The  amendment  in  question  is 
major  in  character  and  constitutes,  in  effect,  a  new  application".  If  the 
replacement  of  a  44%  minority  stockholder  constitutes  a  new  application, 

i 

it  follows  a  fortiori  that  the  voluntary  relinquishment  to  one!  group  of  a 
present  50%  equity  (plus  a  contractual  right  to  the  legal  title  thereto)  con¬ 
stitutes  a  new  application. 

Had  the  Commission,  in  line  with  the  foregoing  cases,  assigned  a 
new  file  number  to  the  WWSW  application  after  the  June  2  merger  agree¬ 
ment,  it  would  have  been  patent  that  that  application  had  not  theretofore 
been  designated  for  hearing,  and  that  it  had  never  acquired  any  "umbrella 
protection",  i.  e.  protection  from  competitive  filings  by  virtue  of  "cut-off* 
rules.  When  that  application  ultimately  came  before  the  Commission  on 
July  20  under  Section  309  (a)  of  the  Communications  Act  (47  USC  sec. 

309  (a)),  other  co-pending  applications  for  the  same  facility  could  not 

i 

have  been  ignored.  Hence,  under  the  Ashbacker  principle,  j  Telecasting 
would  have  been  entitled  to  have  its  application  of  June  27,  1955  consid¬ 
ered  comparatively  with  the  new  application  of  the  WWSW  -  Pittsburgh 


26 


group  for  the  same  facility. 

Even  if  the  Commission  had  decided  not  to  assign  the  application 
a  new  file  number,  it  should  have  insisted  that  the  "WWSW  application” 
be  formally  amended  to  reflect  the  changes  flowing  from  the  June  2 
agreement.  For  example.  Section  II,  Question  22  (d)  of  the  Commis¬ 
sion's  application  form  for  new  stations  (Form  301)  calls  for  informa¬ 
tion  on  existing  executory  agreements,  options,  and  the  like.  That  ques¬ 
tion  was  answered  ”no”  in  the  application  which  went  to  hearing.  That 
answer  should  have  been  changed  to  ”yes”  (with  copies  of  the  instru¬ 
ments)  in  view  of  the  merger  agreement.  Similarly,  the  answer  to  the 
question  regarding  a  network  affiliation  (”No  commitment,  but  network 
affiliation  i  s  planned”)  should  have  been  changed  in  the  light  of  a  signed 
agreement  with  CBS.  The  program  schedule  and  breakdowns  (Section 
IV  of  Form  301)  listing  NBC  programs  should  have  been  changed  to  show 
CBS  programs.  The  section  requiring  applicants  to  submit  copies  of 
their  corporate  articles  and  by-laws  (Section  II)  should  have  been  amend¬ 
ed  to  include  changes  reported  June  24,  1955.  Information  on  officers  and 
directors  should  have  included  the  new  office  of  ” Chairman  of  the  Board” 
and  the  identity  of  the  interim  directors  and  their  qualifications.  WWSW's 
original  application  showed,  as  the  chief  means  of  financing,  a  bank  com¬ 
mitment  in  the  amount  of  $1,  500, 000.  The  merger  agreement  contem¬ 
plates  different  financing.  The  Examiner  and  the  Commission  should  have 
insisted  (as  a  minimum)  on  a  formal  amendment  to  reflect  these  substan¬ 
tial  changes.  47  USC.  sec.  308  (b);  Independent  B/casting  Co. ,  6  RR 
1390,  1396  (1951). 1 

Such  amendments  would  have  served  to  make  clear,  what  is  the  fact, 
that  the  merged  application  is  a  new  and  different  application  from  the  one 
examined  by  the  Commission  on  March  31,  1954.  The  changes,  in  basic 
respects,  are  more  fundamental  than  those  in  the  application  filed  by 
Telecasting,  Inc.  on  June  27,  1955,  requesting  a  modification  of  an 

*  In  not  requiring  such  amendments  to  be  sub  mined,  WWSW  avoided  the  requirements  of  Rule  1.365 
(a)  which  permits  amendments  of  applications  after  they  have  been  designated  for  hearing  "only  for  good 
cause  shown"  (1  RR  51:365(a)). 
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existing  permit  to  specify  Channel  11  in  lieu  of  Channel  16.  Both  were 
new.  Both  were  co -pending.  Thus,  even  if  the  amendment  route  had 
been  followed,  other  rules  and  decisions  of  the  Commission,  now  to  be 
discussed,  would  likewise  have  required  the  Commission  to  accord  appel¬ 
lant  an  Ashbacker  hearing. 

B.  Because  of  the  June  2  Contract,  the  Application  of  Pittsburgh 
Radio  Supply  House,  Inc.  Should  Have  Been  Dismissed  Under  Rule 
1.  364  —  In  its  application  for  Channel  11  which  was  designated  for  hear¬ 
ing  on  March  31,  1954  (BPCT-345),  Pittsburgh  Radio  requested  the  ex¬ 
clusive  use  of  that  channel.  By  the  merger  contract  of  June  2,  1955,  it 
agreed  to  "withdraw  and  dismiss  its  application  for  radio-television  per¬ 
mit  or  license  presently  pending  before  the  FCC,  Docket  8730"  (sec. 

j 

4. 01).  At  the  hearing  on  June  27,  1955,  counsel  for  Pittsburgh  Radio 
made  it  plain  that  his  client  was  not  requesting  a  grant  of  its  application, 
that  it  joined  in  the  request  of  WWSW  for  a  grant  of  the  lather’s  applica- 
ti  on,  and  that  Pittsburgh  Radio  would  consent  to  the  dismissal  of  its 
application  simultaneously  with  a  grant  of  the  WWSW  application  (R. 

6330,  6340).  Pittsburgh  Radio  was  thus  asserting  an  interest  in  two 
applications  for  Channel  11  —  its  own  (BPCT-345,  Docket  No.  8730) 
and  a  contract  right  to  50%  of  the  WWSW  application  in  the  event  of  a 
grant  (BPCT-254,  Docket  No,  8840).  j 

The  co-pendency  of  two  such  applications  at  the  "further  hearing  ' 
on  June  27,  1955  violated  both  the  language  and  the  spirit  of  Rule  1.  364 
(1  RR  51:364),  reading  as  follows: 

"Multiple  applications;  broadcast  service.  —  jin 
the  broadcast  service,  while  there  is  one  application 
for  new  or  additional  facilities  pending  for  a  standard, 
international,  television,  facsimile,  FM,  or  experi¬ 
mental  broadcast  station,  the  Commission  will  not  ac¬ 
cept  another  application  for  new  or  additional  facilities 
for  a  station  of  the  same  class  (as  given  above)  to!  serve 
the  same  community,  by  the  same  applicant  or  by  his 
successor  or  assignee,  or  on  behalf  or  for  the  benefit 
of  the  original  parties  in  interest.  Two  such  applica- 
tions  may  not  be  filed  simultaneously.  " 
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In  such  circumstances  the  applicant  is  required,  under  Commis¬ 
sion  precedents,  to  elect  which  application  it  desires  to  prosecute. 
Monroe  B.  England,  3  RR  485  (1946);  Sc ripps -Howard  Radio,  Inc. ,  4 
RR  1009,  1014  (1948);  Johnston  Broadcasting  Co. ,  7  RR  291  (1951); 
Electric  City  Telecasting  Co. ,  9  RR  64  (1953);  see  Public  Notice  21119 
(June  23,  1955)  dismissing  BP-9421  per  Section  1.  364.  Under  these 
cases  an  election  must  be  made  before  the  second  application  is  enter¬ 
tained,  and  before  further  processing  of  either  application  is  undertaken. 
E  lectric  City  Telecasting  Co. ,  9  RR  64,  66  (1953).  Pittsburgh  Radio 
had  made  it  clear  that  it  wanted  the  WWSW  application  granted,  and  that 
a  majority  of  its  stockholders  would  then  by  contract  receive  interim 
rights,  a  50%  equity,  and  eventually  a  50%  legal  interest  therein.  In 
fact,  in  their  first  Revised  Findings  the  parties  categorically  stated 
that  the  question  whether  a  grant  of  the  WWSW  application  would  serve 
fee  public  interest  Mmust  be  determined  on  the  assumption  that  Pittsburgh 
Radio  Supply  House,  Inc,  will  be  an  eventual  owner  of  50  percent  of  the 
applicant,  WWSW,  Inc.  "  (R.  6312-20).  In  the  light  of  such  claim  by  the 
parties  themselves,  no  person  can  with  intellectual  honesty  assert  that 
Pittsburgh  Radio  was  not  "riding"  two  applications  in  violation  of  Rule 
1.364. 

Hence,  Pittsburgh  Radio’s  original  application  for  Channel  11 
(BPCT-345),  which  it  was  no  longer  actively  prosecuting  and  which  it 
was  seeking  to  use  as  a  shield  to  protect  its  interest  in  the  WWSW  appli¬ 
cation,  should  have  been  dismissed  before  further  action  was  taken  on 
the  WWSW  application.  Such  dismissal,  with  Westinghouse’ s  earlier 
withdrawal,  would  have  reduced  the  number  of  applicants  in  the  Channel 
11  hearing  from  three  to  one  (in  form  as  well  as  in  reality),  and  would 
have  rendered  applicable  certain  rules  and  policies  of  the  Commission 
discussed  under  the  heading  which  follows. 1 

1  By  taking  die  route  here  followed  —  of  having  the  Commission  "dismiss"  Pittsburgh  Radio's  appli¬ 
cation  simultaneously  with  the  grant  of  the  WWSW  application,  Pittsburgh  Radio  avoided  the  need  of 
complying  with  the  requirement  of  Rule  1.  366  (1  RR  51;366).  That  Rule  requires  a  petition  for  dismis¬ 
sal  to  "be  accompanied  by  the  affidavit  of  a  person  with  knowledge  of  the  facts  as  to  whether  or  not  con¬ 
sideration  has  been  promised  to  or  received  by  petitioner,  directly  or  indirectly,  in  connection  with 

/Footnote  continued  on  p.  29/ 
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C.  The  WWSW  Application  Should  Have  Been  Returned  to  the  Pro- 
cessing  Line.  —  The  dismissal  by  Westinghouse  of  its  application  and  the 
abandonment  by  Pittsburgh  Radio  of  its  original  proposal  rendered  moot 
the  comparative  (and  only)  issue  specified  by  the  Commission  in  its 
March  31,  1954  hearing  order.  Such  developments  after  competing  ap¬ 


plicants  have  been  designated  for  comparative  hearing  are  not  new  or 
novel.  The  Commission  was  confronted  with  similar  problems  with 
the  flood  of  applications  after  the  four-year  ’’freeze”  during  World  War 
II.  To  meet  the  situation  where  the  original  issues  are  rendered  moot 
by  ”drop-outs”  and  ’taergers",  after  cases  have  been  designated  for 
hearing,  the  Commission  has  adopted  the  following  rules  which  have  been 


duly  published  in  the  Federal  Register: 

1. 365(b)  [1  RR  51:365  (b)]  When  leave  to  ax^end 
has  been  granted  after  an  application  has  been  desig¬ 
nated  for  hearing,  the  application  will  not  be  removed 
from  the  hearing  docket  unless  the  Motions  Commis¬ 
sioner  shall  determine  the  proposed  amendment  substan¬ 
tially  affects  the  issues  upon  which  the  application  has 
been  designated  for  hearing  and  orders  that  the  applica¬ 
tion  shall  be  removed  from  the  hearing  docket.  An  amend¬ 
ed  application  which  has  been  removed  from  the  hearing 
docket  will  be  reexamined  by  the  Commission  and  when 
necessary  will  be  redesignated  for  hearing  at  a  subse¬ 
quent  time. 

1. 373  (g)  [1  RR  51:373  (g)]  Frequently,  whei^  two 
cases  are  designated  for  hearing  because  they  are  mutu¬ 
ally  exclusive,  one  of  the  applicants  amends  and  removes 
the  conflict.  Where  this  occurs  the  appropriate  procedure 
is  to  petition  for  leave  to  amend  and  remove  from  the 


/Footnote  continued  from  p.  28/ 

the  filing  of  such  petition  for  dismissal  of  the  application".  It  is  little  wonder  that  Commission  counsel 
was  originally  of  the  view  that  the  procedures  here  proposed  by  die  patties  "may  Involve  an 
of  die  Commission’s  Rules"  (R.  6340).  In  Initial  Decisions  following  ocher  "drop-oat"  and  "merger" 
grants  the  Examiners  In  line  with  the  directive  In  the  Poole  case  (9  RR  387 )  have  made  findings  on  what 
consideration  was  paid,  whether  excessive,  ere.  Here  no  such  findings  were  made  by  die  f1** miw»r  nor 
by  the  Commission,  because  Pittsburgh  Radio  succeeded,  by  the  procedure  here  used,  of  avoiding  the  affi¬ 
davit  requirements  of  Rule  1.366.  Without  knowledge  of  what  cons! deration  may  have  been  paid  by 
WWSW  to  procure  the  "merger  compromise"  and  die  withdrawal  of  Pittsburgh  Radio,  the  Commission 
was  in  no  position  to  find  whether  a  grant  was  or  was  not  in  the  public  interest.  Clarksburg  Publishing 
Co.  v.  FCC.  12  RR  2024,  2035  (O.S.  App.  D.C.  No.  12441);  Channel  16  of  Rhode  Island.  Inc,  v.  FCC. 
13  RR  2044,  2049  (U.S.  App.  D.C.  Case  No.  12537);  Four  States  B/ casters,  Inc. .  3  RR  1545 (1947); 
Hanover  Broadcasting  Co.  (1948).  4  RR  523(1948). 


i 
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hearing  docket.  Such  motions  will  be  considered 
promptly  and  if  it  appears  that  the  conflict  which 
caused  the  case  originally  to  be  set  for  hearing  has 
been  removed  and  there  is  no  other  obvious  conflict, 
the  two  cases  will  be  removed  from  the  hearing  doc¬ 
ket  and  placed  back  in  their  proper  position  (as  deter¬ 
mined  by  the  file  numbers)  in  the  processing  line. 1 

Under  these  rules,  when  the  conflicts  which  necessitated  the  hear¬ 
ing  have  been  removed  or  when  new  matters  are  presented  affecting  legal, 
technical,  financial  and  other  qualifications,  the  Commission  has  no  choice 
but  to  return  the  application  to  the  processing  line  for  reexamination,  for 
possible  grant  without  a  hearing,  or  (after  a  McFarland  letter)  for  redesig¬ 
nation  for  hearing  with  new  issues  "then  obtaining”.  47  USC  sec.  309  (b); 
WWSZ,  Inc. ,  4  RR  488b  (1948).  In  the  WWS’g  case,  the  Commission  stated 
at  4  RR  490: 

It  is  clear,  therefore,  that  on  April  30,  the  original 
conflicts  which  caused  petitioner's  application  to  be 
designated  for  hearing  had  been  removed,  that  no  other 
obvious  conflict  remained,  and  that  the  issues  upon 
which  the  application  was  designated  for  hearing  had 
been  substantially  affected.  The  Motions  Commission¬ 
er's  action  in  removing  petitioner's  application  from 
the  hearing  docket  was,  therefore,  the  only  action  com¬ 
patible  with  the  Commission's  Rules  and  Regulations. 

For  other  precedents  to  the  same  effect,  see  Piedmont  Broadcast¬ 
ing  Co. ,  3  RR  1802a  (1947);  Surety  Broadcasting  Co. ,  4  RR  103  (1948); 
Grand  Island  B/castlng  Co. ,  7  RR  823  (1951);  Hilltop  Management  Corp. , 

9  RR  1350a  (1963);  Radio  Suburbia,  Inc. ,  FCC  55-766  (1955);  Wichita 
Beacon  B/castihg,  Inc. ,  8  RR  527  (1952);  Don  Lee  B/castlng  System, 

7  RR  1093  (1952).  The  latter  case,  involving  as  it  did  both  AM  and  tele¬ 
vision  applications,  is  particularly  significant  in  view  of  the  fact  that  the 
hearing  had  been  concluded,  the  record  closed,  and  a  final  decision  issued 
renewing  Don  Lee’s  AM  licenses.  No  disposition  of  the  television  portion 
of  the  hearing  had  been  made  ''in  view  of  the  continuance  of  the  'freeze'  ". 


The  last  sentence  of  1, 387(b)  (3)  /I  RR  51:387 (b) (3^/  as  In  force  and  effect  on  July  20.  1955,  like¬ 
wise  that  applications  designated  for  hearing  may  on  occasion  be  removed  from  the  hear¬ 

ing  docket  and  returned  to  the  processing  line. 
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However,  because  of  intervening  changes  in  the  stock  ownership  of  Don 

i 

Lee  Broadcasting  System,  the  application  was  removed  from  hearing 
status  and  thus  lost  any  ’’umbrella  protection”  provided  by  Rule  1.  387  (b) 
(3).  Similarly,  the  Wichita  Beacon  case  (8  RR  527)  was  a  flat  holding 
by  the  Commission  that  it  would  not  permit  its  process?s  to  be  prostituted 
to  continue  ’’umbrella  protection”  to  a  television  applicant  after  the  rea¬ 
sons  for  ordering  a  hearing  (mutual  exclusivity)  had  become  moot.1 

The  foregoing  rules,  requiring  the  last  remaining  applicant  to  be 
returned  to  the  processing  line  for  reexamination  and  re-study,  where 
the  reasons  for  the  original  hearing  have  been  rendered  moot  by  a  ”mer  - 
ger”  or  a  ”drop-out”,  have  a  very  salutary  purpose.  Mergers  in  parti cu- 

i 

lar  raise  new  public  interest  issues  which  cannot  be  lightly  ignored.  Where 

j 

the  original  comparative  issues  are  no  longer  germane,  the  retention  of 
the  application  in  ’’hearing  status”  affords  no  method  by  which  to  examine 
into  such  matters.  The  Examiner,  whose  jurisdiction  to  receive  evidence 
is  restricted  to  the  original  issues,  cannot  go  into  such  matters.  And  new 
issues  cannot  be  added  by  the  Commission  until  the  applicant  has  received 

i 

and  had  an  opportunity  to  reply  to  a  ’’McFarland  Letter”.  47  DSC  sec. 

309  (b).  Absent  a  return  of  the  application  to  the  processing  line,  if  the 

| 

Commission  is  to  consider  new  problems  arising  from  the  "merger”,  it 
must  go  au  dehors  the  record  or  else  stand  accused  of  not  predicating  its 


In  the  Wichita  Beacon  case  (8  RR  527)  the  Commission’s  Broadcast  Bureau  took  the  position  that  Rule 
1. 373  headed  "Procedure  with  respect  to  processing  of  standard  broadcast  applications"  was  equally  ap¬ 
plicable  to  television  applications  by  reason  of  Rule  3. 602.  hi  Head  of  the  Lakes.  9  RR  801.  without 
documentation  of  any  kind,  and  again  in  its  Memorandum  Opinion  and  Order  of  July  22,  1955  in  this 
proceeding,  the  Commission  stated  that  Rule  1.373(g)  is  not  applicable  to  television  cases.  Be  that 
as  it  may.  the  provisions  of  Rule  1. 365  are  concededly  applicable  to  all  broadcast  applications  (AM 
and  television).  Rule  1.365(b).  as  quoted  above,  sets  forth  in  summcy  fashion  the  procedures  spelled  out 
in  more  detail  in  Rule  1.373(g).  namely,  that  the  application  will  be  returned  to  the  processing  line 
where  the  amendment  substantially  affects  the  issues.  In  the  instant  case  the  Commission  had  found 
each  of  the  applicants  as  originally  constituted  to  be  "legally,  technically,  and  financially  qualified" . 

It  had  pointed  out  no  particular  problems  in  its  McFarland  letters.  The  sole  issues  were  comparative 
in  nature,  necessitated  by  the  Ashbacker  decision  in  view  of  the  co-pendency  of  three  applications  for 
Channel  11.  The  subsequent  dismissal  or  withdrawal  of  two  of  die  competing  applications  rendered 
moot  every  issue  specified  in  its  March  31.  1954  order.  There  was  nothing  left  to  compare  and  the 
new  revised  proposed  findings  by  the  parties  contemplated  no  comparative  findings,  and  none  were  in  fact 
made.  The  dismissal  and  the  merger  agreement  thus  substantially  affected  the  issues. 

i 

i 
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decision  on  public  interest  considerations  as  of  the  time  it  makes  the 


grant.  Enterprise  Co.  v.  FCC,  13  RR  2033,  2036  (U.S.  App.  D.  C. 

Case  No.  12577);  Clarksburg  Publishing  Co.  v.  FCC,  12  RR  2024,  2035 
(U.S.  App.  D.  C.  Case  No.  12441);  Paramount  Television  Productions, 

Inc. ,  8  RR  459,  462  (1952).  The  merger  agreement  of  June  2,  1955 
raised  a  number  of  problems  not  considered  by  the  Commission  (because 
not  presented)  in  March  1954.  Before  it  could  grant  the  WWSW-Pitts  burgh 
Radio  application  in  July  1955  the  Commission  was  required  by  statute 
(47  U.S.  C.  sec.  309)  to  consider  as  a  minimum  the  following  ’’public  in¬ 
terest”  matters: 

1.  The  mere  fact  that  A  and  B  are  each  legally,  technically  and 
financially  qualified  does  not  mean  that  AB  (merged)  are  similarly  quali¬ 
fied.  Where  (as  here)  each  applicant  has  an  AM  station  in  the  commun¬ 
ity,  the  Commission  has  held  that  either  group  by  itself  could  obtain  a 
television  grant,  but  that  the  two  could  not  merge  for  television  purposes 
without  divesting  themselves  of  one  of  the  AM  stations.  Times -World 
Corp. ,  11  RR  334,  344  (1954);  Macon  Television  Co. ,  8  RR  703  (1952), 

8  RR  897  (1953);  Eugene  Television,  Inc. ,  9  RR  953  (1953);  Great  Lakes 
Television,  Inc. ,  11  RR  246  (1954);  cf.  Evangeline  Broadcasting  Co. ,  Inc. , 

9  RR  1004  (1953).  i 

2.  Pittsburgh  Radio  has  two  AM  stations  in  the  Pittsburgh  metro¬ 
politan  area,  one  in  Pittsburgh  (WJAS)  and  one  in  Greensburg  (WHJB). 
Assuming  that  common  ownership  of  those  two  stations  does  not  violate 
the  multiple  ownership  rules  (Rules  3. 35  and  3. 636),  will  the  retention 
of  one  in  conjunction  with  WWSW’s  different  AM  coverage  result  in  an 
overlap  in  violation  of  the  rules  ?2 

3.  The  June  2  contract  provided  that  two  of  the  directors  of  WJAS 
and  WHJB  would  become  employees  of  the  television  station  in  executive 
capacities  as  soon  as  it  goes  on  the  air,  almost  three  years  before 

1  The  Court  will  note  that  the  Commission,  In  Its  November  28,  1955  action  ordering  a  hearing  on 
the  propriety  of  Its  July  20  grant.  Included  special  Issues  on  this  matter  (R.  6993). 

2  in  its  order  released  November  28,  1955  the  Commission  likewise  included  an  issue  on  this  matter 
(R.  6993). 


Pittsburgh  Radio  is  required  by  contract  to  dispose  of  WJAS  (AM  and 

FM).  Is  this  a  violation  of  the  Macon  doctrine  ?  1 

-  I 

4.  The  contract  provides  for  the  election  as  interim  directors  of 
three  persons  who  are  nominees  of  the  Pittsburgh  Radio  group.  These 

three  together  with  the  three  directors  elected  by  WWSW  will  choose  a 

! 

seventh.  Since  the  contract  makes  no  provision  for  Commission  appro¬ 
val  of  the  Minterim  directors”,  is  this  not  clearly  a  relinquishment  of 

j 

affirmative  control  of  WWSW,  Inc.  by  P  G  Publishing  in  violation  of  sec¬ 
tion  310  (b)  of  the  Act?2 

5.  The  Pittsburgh  Radio  group  has  heretofore  been  Min  and  out” 
of  other  stations  in  Pittsburgh  (Station  KQV).  They  now  propose  to  dis¬ 
pose  of  WJAS  and  WJAS-FM.  The  merged  group,  even  before  obtaining 
a  grant  of  Channel  11,  entered  into  an  affiliation  agreement  with  CBS. 

In  a  comparable  television  sale  in  Philadelphia  the  NBC  affiliation  con¬ 
tract  was  valued  at  a  figure  of  $5, 000, 000.  A  CBS  affiliation,  at  present, 

I 

has  a  value  at  least  equal  to  that  of  NBC's.  Is  this  a  trafficking  in  facili¬ 
ties  for  which  the  parties  had  not  yet  received  a  grant?  Pittsburgh  Radio, 

i 

in  a  hearing  against  the  one  and  only  morning  newspaper  in  Pittsburgh, 
largely  absentee  owned,  is  not  foregoing  a  grant  to  themselves  without  a 
quid  pro  quo.  Persons  connected  with  each  of  the  original  applications 
are  given  long  term  employment  contracts  (in  some  cases  a  flat  salary 
plus  percentage  of  net  profit  before  taxes).  Is  this  a  "pay  off’  ?  The  con¬ 
tract  provides  for  a  ”buy-sell”  minimum  figure  of  $2,  500, 000,  for  each 

i 

group's  respective  stock  interest,  ten  times  the  purchase  price.  Is  this 
"trafficking”  in  contravention  of  Four  States  B/casters,  Inc. ,  3  RR  1545 
(1947)?  See  Channel  16  of  Rhode  Island,  Inc,  v.  FCC,  13  &R  2044,  2049 
(U.S.  App.  D.  C.  Case  No.  12537). 

i 

6.  Pittsburgh  Radio  in  its  original  proposed  findings  criticized  var- 

! 

ious  program  deficiencies  in  the  WWSW  application.  Does; the  substitution 


1  On  this  point,  too.  the  Commission  included  a  special  issue  in  its  November  28  Order  (R.  6993). 

2  Here  again  the  Commission  included  a  special  issue  on  this  matter  in  its  November  28  Order 
(R.  6993). 
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of  CBS  for  NBC  programs  cure  those  defects  ?  Were  those  criticisms 
(highlighted  in  the  hearing  but  not  covered  by  the  Examiner’s  findings)  con¬ 
sidered  by  the  Commission  when  it  granted  the  WWSW  application? 

7.  At  the  time  the  application  was  examined  on  March  31,  1954, 

WWSW  had  five  directors  and  five  officers.  The  amended  by-laws  provide 
for  seven  directors  and  an  additional  officer  (Chairman  of  the  Board).  The 
application,  as  granted  on  July  20,  1955,  does  not  indicate  who  these  new 
officers  and  directors  are,  or  their  legal  and  other  qualifications. 

8.  At  the  time  the  Commission  originally  found  WWSW,  Inc.  ’’finan¬ 
cially  qualified”,  the  applicant  was  the  licensee  of  an  AM  station  (with  those 
attendant  assets),  and  had  a  bank  loan  commitment  in  the  amount  of 

$1,  500, 000.  At  the  time  of  the  grant  on  July  20,  1955,  the  Commission's 
staff  had  already  approved  the  assignment  of  Station  WWSW  (and  attendant 
assets)  to  another  corporation.  Under  the  merger  agreement  the  television 
station  is  to  be  financed,  not  by  this  bank  loan  and  existing  assets,  but  by 
$500, 000  in  new  stock  and  $500, 000  in  notes  to  be  purchased  by  designated 
individuals  and  legal  entities.  Was  WWSW,  Inc.  still  ’’financially  qualified” 
with  a  lesser  sum  available  for  capital  expenditures  and  operating  costs, 
and  were  the  named  individuals  able  to  meet  their  stock  and  note  commit¬ 
ments  ? 1 

The  foregoing  are  merely  a  few  of  the  substantial  questions  posed  by 
the  ’’merger  deal”,  questions  which  were  not  considered  by  the  Commission 
(because  not  presented)  in  March  1954  and  not  covered  by  the  original  is¬ 
sues.  No  testimony  could  be  adduced  and  no  findings  written  by  an  Exam¬ 
iner  on  such  issues  until  they  had  been  approved  by  the  Commission  and 
published  in  the  Federal  Register.  These  new  matters  could  not  be  ignored 
by  the  Commission  when  it  took  the  action  it  did  on  July  20,  1955.  The  hear¬ 
ing  record,  confined  to  entirely  different  applications,  was  of  no  help.  That 
these  problems,  brought  to  the  Examiner’s  attention  and  to  the  Commission's 
attention  by  pleadings  filed  by  appellant  prior  to  the  grant,  have  substance 
is  fully  borne  out  by  the  Commission's  subsequent  actions  ordering  a  hearing 
after  the  grant  was  made !  Had  the  ”WWSW  application”,  following  the  merger 

*  in  Its  November  28  Order  die  Commission  included  a  special  issue  on  this  matter  (R.  6993). 


agreement,  been  returned  to  the  processing  line  in  accordance  with  the 
Commission's  published  procedures,  a  substantive  analysis  would  have 
been  made  of  the  new  problems  flowing  from  the  June  2  contract  and  the 
Commission  would  then  have  been  in  a  position  to  comply  with  the  "public 
interest"  requirements  of  section  309  (47  U.  S.  C.  sec.  309)^ 

D.  The  Policy  Procedures  Evolved  In  the  Woodruff  and  Related  Cases 


I 

Contravene  the  Requirements  of  the  Administrative  Procedure  Act.  — 


Notwithstanding  its  decision  in  the  Wichita  Beacon  case  and  the  clear  pur¬ 
port  of  the  foregoing  rules,  the  Commission  "evolved"  a  procedure  or 
policy1  in  the  spring  of  1953  whereby  the  sole  remaining  television  appli¬ 
cant  was  left  in  "hearing  status"  and  not  returned  to  the  processing  line  in 
"drop-out"  and  "merger"  cases,  thus  continuing  the  "umbrella  protection" 
of  Rule  1.  387  (b)  (3).  Woodruff,  Inc. ,  9  RR  385  (1953);  rf.  Head  of  the  Lakes 

B/casting  Co. ,  9  RR  801  (1953).  In  the  Woodruff  case  the  Commission  sought 

i 

to  distinguish  its  Wichita  Beacon  decision  on  the  ground  that  it  had,  in  desig¬ 
nating  Woodruff  for  hearing,  found  that  applicant  "legally,  technically, and 
financially  qualified”,  whereas  that  determination  had  not  been  formally 

I 

made  under  the  "old"  procedure  in  designating  Wichita  Beacon  for  hearing.2 
That  the  Commission's  attempt  to  distinguish  the  Wichita  Beacon  case  on 
the  basis  of  "old"  and  "new"  hearing  procedures  was  pure  sophistry  is  ap¬ 
parent  from  the  John  H.  Poole  case  (9  RR  387)  decided  the  same  day  as 

i  i 

the  Woodruff  case.  There,  Poole,  like  the  Wichita  Beacon,  had  been  desig- 

____  j 

rated  for  hearing  under  the  "old"  hearing  procedures,  with  no  formal  find¬ 
ing  that  he  was  legally,  technically  and  financially  qualified]  Poole  was  nev¬ 
ertheless  retained  in  hearing  status  (9  RR  387,  388). 

In  deciding  to  allow  Woodruff  to  retain  the  "umbrella  protection"  of 
Rule  1.  387  (b)  (3),  notwithstanding  the  dismissal  of  his  sole  competitor,  the 

1  Cf.  Arkansas  Television  Co. ,  11  RR  359,  360  (1954).  Counsel  for  tire  Broadcast  Bureau  in  originally 
objecting  to  the  procedure  the  parties  sought  to  follow  in  this  case  did  so  on  the  ground  it  violated  the 
"Policy"  of  the  Poole  case  (R.  6340). 

2  The  Wichita  Beacon  application  was  designated  for  hearing  on  July  18.  1952.  two  days  before  the  1952 
amendments  to  the  Communications  Act  became  effective.  Under  those  amendments  the  Commission  is 
expressly  required  to  notify  the  applicant  of  all  reasons  why  his  application  cannot  be  granted.  If  his  legal, 
technical,  or  financial  qualifications  are  not  questioned  in  the  McFarland  letter,  the  Commission  implicitly 
accepts  his  qualifications  in  those  respects.  Formal  findings  at  that  point  add  nothing. 


Commission  stated  that  such  procedures  were  necessary  in  order  to  bring 
'’television  service  speedily  to  a  community"  (9  RR  386).  In  view  of  the 
express  requirements  of  the  Administrative  Procedure  Act,  the  Commis¬ 
sion  lacks  legal  authority  to  amend  procedural  rules  by  policy  pronounce¬ 
ments  in  individual  decisions  which  are  diametrically  contrary  to  its  pub¬ 
lished  rules.  The  rules  categorically  provide  that  where  the  "conflict" 
which  necessitated  the  comparative  hearing  has  been  removed  by  amend¬ 
ment  or  otherwise,  or  where  the  issues  are  substantially  changed,  the  sole 
remaining  applicant  for  the  frequency  must  be  returned  to  the  processing 
line  for  reexamination  in  the  light  of  intervening  developments  and  changes. 
WWSZ,  Inc. ,  4  RR  488b  (1948);  Wichita  Beacon,  8  RR  527  (1952).  These 
rules  have  been  duly  published  in  the  Federal  Register.  No  rule  making 
notices,  as  required  by  the  Administrative  Procedure  Act,  have  been  is¬ 
sued  looking  toward  a  modification  of  their  explicit  provisions.  No  formal 
amendments  thereto  have  been  published  in  the  Federal  Register.  To  per¬ 
mit  a  diametrically  opposite  result  by  administrative  decision  is  to  permit 
a  circumvention  of  statutory  requirements  laid  down  by  Congress.  Section. 
3  (a)  of  the  Administrative  Procedure  Act  (5  USC  sec.  1002  (a) )  expressly 
provides: 


No  person  shall  in  any  manner  be  required  to  resort 
to  .  .  .  procedures  not  so  published. 

The  doctrine  of  the  Woodruff  and  Poole  cases  was  an  expression  of 
policy  during  an  emergency  situation.  The  doctrines  there  announced  are 
not  rules  and  cannot  supersede  (where  contested)  the  categorical  provi¬ 
sions  of  a  published  rule.  Furthermore,  in  the  Woodruff  and  Poole  cases 
the  competing  applications  were  dismissed  in  return  for  reimbursement 
of  their  expenses.  The  remaining  applications  were  unchanged.  There 
were  no  mergers.  An  applicant  who  continues  to  prosecute  his  original 
application  can  with  far  more  equity  claim  continued  cut-off  protection 
after  a  drop-out  of  his  competitor  than  can  a  new  merged  group  which 
never  in  fact  enjoyed  "umbrella  protection". 

Whatever  be  the  validity  of  the  Woodruff,  Poole  and  Head  of  the  Lakes 
decisions,  announced  at  a  time  when  the  Commission  was  resorting  to 
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questionable  "short-cut"  procedures  "to  speed  television  service  to  a 
community",  that  emergency  situation  no  longer  prevailed  at  the  time  the 
g  r ant  here  contested  was  made,  a  fact  recognized  by  the  Commission 
when  it  repealed  its  so-called  "anti-straddling  rule"1  on  Octpber  20,  1954 
(11  RR  1541).  There  the  Commission  stated  (p.  1542): 

In  adopting  its  ’ anti -straddling  rule’,  the  Commission 
was  applying  a  remedy  made  necessary  by  the  peculiar  sit¬ 
uation  with  which  it  was  faced  at  the  lifting  of  the  television 
freeze.  However,  the  Commission  has  now  reached  the 


point  in  the  processing  of  television  applications  where  it 
believes  that  the  ’anti-straddling  rule’  is  no  longer  required 


ts 
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cklog  of  applications. 


With  a  substantial  number  of  services  in  the  Pittsburgh  area,2  resort 
to  questionable  procedures  can  no  longer  be  justified  as  "emergency"  mea¬ 
sures.  The  Commission  clearly  erred,  therefore,  in  not  returning  the 
WWSW  application  to  the  processing  line  for  restudy  and  reexamination, 
in  line  with  Rule  1.  365  (b)  and  the  Wichita  Beacon  case. 


So  that  there  be  no  confusion,  we  do  not  deny  the  Commission’s  au¬ 
thority  to  adopt,  by  appropriate  procedures,  reasonable  "cut-off"  rules 
which,  when  published  in  the  Federal  Register,  are  binding  In  the  absence 
of  a  waiver.  But  Rule  1. 387  (b)  (3),  applicable  alike  to  AM  and  TV  pro¬ 
ceedings,  must  be  considered  in  the  light  of  its  own  provisions  and  in  the 
light  of  other  procedural  rules  of  the  Commission.  By  its  own  terms  Rule 
1.  387  (b)  (3)  contemplates  that  the  "cut-off"  bar  will  be  lifted,  and  other 
applications  considered,  "after  a  decision  is  rendered  by  the  Commission 


with  respect  to  the  application  or  applications  designated  for  hearing  or  after 
such  applications  are  dismissed  or  removed  from  hearing.  ”  |  In  other  words, 
— 

A  rule  which  precluded  a  television  permittee  on  one  channel  from  filing  for  another!  channel  in  the  same 
community. 

2  A  number  of  television  services  are  presently  available  to  Pittsburgh:  Station  KDKA-TV.  established  in 
1949,  and  currently  operating  in  Pittsburgh  on  VHF  Channel  2;  Station  WENS,  established  in  August  1953  and 
currently  operating  in  Pittsburgh  on  UHF  Channel  16;  Station  WQED.  established  in  April  11954.  and  currently 
operating  in  Pittsburgh  on  VHF  Channel  *13  (non- commercial  educational):  Station  WSTV-TV,  Channel  9. 
Steubenville.  Chic  (with  a  Grade  A  signal  to  Pittsburgh):  and  Station  WJAC-TV,  Channel  6,  Johnstown. 
Pennsylvania  (with  a  Grade  B  signal  to  Pittsburgh). 
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Rule  1.  387  (b)  (3)  takes  cognizance  of  Rules  1.  365  (b)  and  1.  373  (g)  which 
state  that  where  the  reasons  for  originally  ordering  a  hearing  have  been 
rendered  moot  by  dismissals  and  drop-outs,  the  remaining  application 
will  be  "removed  from  hearing”  and  returned  to  the  processing  line.  To 
put  it  another  way.  Rule  1.  387  (b)  (3)  in  conjunction  with  Rule  1.  373  (g)  has 
not  been  construed  in  AM  cases  as  continuing  "umbrella  protection"  after 
the  conflict  has  been  removed  by  the  dismissal  of  a  competing  applicant. 

In  AM  cases,  the  remaining  application  is  invariably  returned  to  the  pro¬ 
cessing  line,  where  it  must  again  rim  the  gauntlet  of  new  filings  as  contem¬ 
plated  by  Rule  1.  387  (b)  (3).  £>ee  FCC  Release,  September  1,  1955,  BP- 
9144).  There  is  no  reason,  with  the  TV  emergency  now  over,  why  Rule 
1.  387  (b)  (3)  in  conjunction  with  Rule  1.  365  (b),  calls  for  any  different  pro¬ 
cedure  in  TV  than  in  AM  cases. 

Hence,  the  fact  that  the  Commission  can  adopt  reasonable  cut-off 
rules  begs  the  problem.  The  question  is  not  what  cut-off  rules  the  Com¬ 
mission  can  or  might  adopt,  but  what  rules  it  has  legally  adopted.  Rule 
1.  387  (b)  (3),  as  in  force  and  effect  on  July  20,  1955,  did  not  by  its  own 
language  or  by  precedents  continue  "umbrella  protection"  to  AM  appli¬ 
cants  after  drop-outs  and  mergers.  And  in  the  light  of  Rule  1.  365  (b) 
it  affords  no  greater  protection  to  TV  applicants. 

E.  The  Milwaukee  and  St.  Louis  Merger  Precedents  Are  Unsound.  — 
In  justifying  its  procedures  in  the  instant  case,  the  Commission  relied  upon 
precedents  and  rulings  in  handling  similar  "drop-outs"  and  "mergers"  in 
the  St.  Louis  and  Milwaukee  hearings.  There,  and  here,  the  Commission 
sought  to  rely  on  the  fiction  that  the  parties  who  have  dismissed  their  ap¬ 
plications  in  reliance  on  a  merger  deal  have  not  yet  exercised  their  con¬ 
tractual  rights  and  that  an  application  for  consent  must  be  filed  subsequent¬ 
ly.  In  the  St.  Louis  and  Milwaukee  cases,  the  parties  at  least  gave  lip 
service  to  the  legal  notion  that  the  options  had  not  yet  been  exercised. 

Not  even  lip  service  was  given  to  that  fiction  here.  Regardless  of  the 
Commission's  caveat  about  future  approval  of  a  formal  transfer,  the 
contract  of  June  2,  1955  gives  Pittsburgh  Radio  stockholders  immediate 
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and  present  rights  in  the  company  —  an  equitable  50%  interest,  the  right 
to  name  three  out  of  six  interim  directors,  veto  rights,  inspection  rights, 
etc.  These  contractual  provisions  are  binding  between  the  parties.  Regents 
of  Georgia  v.  Carroll,  338  U.S.  586  (1950). 

In  the  past,  where  the  Commission  insisted  on  looking  |at  the  real  facts, 
it  rigorously  followed  the  principle  that  it  would  not  make  grants  for  the  pur- 
pose  of  a  subsequent  transfer  or  assignment  to  another  entity  or  group. 


’’The  Commission  does  not  deem  it  in  the  public  interest  to  grant  a  con¬ 
struction  permit  to  anyone  merely  for  the  purpose  of  permitting  such  per¬ 
son  to  assign  or  sell  the  permit  to  another,  nor  does  the  Commission  deem 
it  in  the  public  interest  to  authorize  in  advance  of  granting  such  construc¬ 
tion  permit  the  assignment  of  the  permit  to  a  third  person”.  J  Hearst  Radio, 
Inc. ,  7  FCC  292,  295  (1939).  Here  the  Commission  is  asked  by  the  parties 

f 

to  grant  Channel  11  to  WWSW,  Inc.  That  corporation  (originally  a  100% 

j 

subsidiary  of  P  G  Publishing  Company)  is  obligated  by  contract  to  transfer 
the  grant  to  a  merged  group  which  P  G  will  not  affirmatively  control.  Thus, 
WWSW,  Inc.  as  constituted  prior  to  June  2,  1955  is  not  the  real  party  in 
interest.  See  also  Cole,  2  FCC  541,  542  (1936);  Advertiser  Publishing 
Co.,  Ltd. ,  4  FCC  498,  501  (1937);  Station  KXXL,  5  RR  1206j  (1949);  Porter 
and  Eversole,  4  FCC  680,  682  (1937);  City  of  Sebring,  3  RR  blO,  725  (1947). 
The  June  2  agreement  could  not  be  ignored;  the  Commission  was  required  by 

i 

its  own  established  precedents  to  look  at  the  ”real  parties  in  interest”. 
Enterprise  Co.  v.  FCC,  13  RR  2033,  2036  (U.S.  App.  D.  C.  fc2577). 
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IV 

Appellant  Was  Wrongfully  Refused  an  Ashbacker  Hearing 

A.  Appellant  was  Entitled  to  an  Ashbacker  Hearing  as  a  Matter 
of  Right.  —  If  the  Commission  on  July  20,  1955,  had  made  a  ’’substan¬ 
tive  analysis”  of  the  June  2  agreement  and  then  followed  applicable 
statutes  and  regulations,  appellant  would  have  been  entitled  to  an  Ashbacker 
hearing  as  a  matter  of  right.  Since  Pittsburgh  Radio  was  no  longer  pros¬ 
ecuting  its  original  application  (BPCT-345),  that  application  should  have 
been  dismissed  in  accordance  with  Rule  1. 364,  before  any  further 
action  was  taken  on  the  ”WWSW  application.  ”  With  the  voluntary  dis¬ 
missal  of  the  Westinghouse  application,  and  the  required  dismissal  of 
the  Pittsburgh  Radio  application,  only  one  of  the  three  designated  for 
comparative  hearing  on  March  31,  1954  would  have  remained,  and  that 
application  differs  in  every  vital  respect  (by  reason  of  the  June  2  merg¬ 
er  contract)  from  what  it  was  at  the  time  it  was  designated  for  hearing. 

In  short,  none  of  the  three  applicants  was  prosecuting  the  same  applica¬ 
tions  which  the  Commission  had  considered  and  designated  for  hearing 
on  March  31,  1954. 

As  a  result  of  the  June  2  merger  agreement,  the  WWSW  applica¬ 
tion  differed  so  substantially  from  its  original  form  that  it  should  have 
been  treated  as  a  new  application  and  accordingly  assigned  a  new  file 
number.  If  the  amendment  route  was  allowed,  the  application  should 
in  any  event  have  been  returned  to  the  processing  line  for  reexamination 
in  the  light  of  new  problems  created  by  the  June  2  agreement.  The  hear¬ 
ing  record  made  on  comparative  issues  was  mooted  by  the  June  2  con¬ 
tract.  The  new  WWSW  application  (in  which  the  Pittsburgh  group  had  a 
50%  equity)  was  never  designated  for  comparative  hearing.  Thus,  it 
never  acquired  any  "umbrella  protection.  "  Like  any  other  new  applica¬ 
tion  it  ran  the  risk  of  a  competitive  filing  at  any  time  prior  to  its  exam¬ 
ination  and  grant  by  the  Commission.  Telecasting  having  filed  a  new 
application  for  the  facility  on  June  27,  1955,  the  Commission  was  barred 
by  the  Ashbacker  doctrine  from  granting  one  application  and  dismissing 
the  other.  It  was  required  to  afford  each  an  Ashbacker  comparative 
hearing. 
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Ashbacker  rights,  once  acquired,  cannot  be  defeated  jby  the  subse¬ 
quent  ’’finagling”  of  the  adversary  party.  Here,  WWSW,  Iiic.  and  Pitts¬ 
burgh  Radio  Supply  House,  Inc. ,  by  reason  of  the  provisions  of  the  June 
2,  1955  contract,  ceased  to  prosecute  their  original  applications.  Counsel 
for  Pittsburgh  Radio  made  it  clear  on  the  morning  of  June  27,  1955  that  it 
no  longer  wanted  its  application  granted.  The  WWSW  application,  by  reas¬ 
on  of  the  June  2  contract,  was  to  all  intents  and  purposes  a]  new  applica¬ 
tion  which  should  have  been  assigned  a  new  file  number  or  in  any  event 

I 

returned  to  the  processing  line.  On  that  same  day  (June  27,  1955)  Tele¬ 
casting  likewise  filed  an  application  for  the  identical  facilities,  and  there¬ 
by  acquired  Ashbacker  rights.  Those  rights  could  not  be  ignored  by  the 
Commission  when  on  July  20,  1955  it  took  the  actions  giving  rise  to  the 
present  appeals  —  the  granting  of  Channel  11  to  the  WWSW -Pittsburgh 
Radio  group  and  the  dismissal  of  Telecasting’s  application.! 

Some  six  weeks  later,  on  August  30,  1955,  when  the  Igrantee  learned 
that  the  Commission’s  Broadcast  Bureau  had  finally  become  aware  of  the 
fact  that  the  June  2  agreement  was  not  an  ’’option  contract’^,  and  was  about 
to  recommend  that  the  grant  be  set  aside  for  ’’substantial  infirmities”, 
WWSW,  Inc.  and  Pittsburgh  Radio  Supply  House,  Inc.  made  a  feeble  effort 
to  return  to  the  status  quo  ante  by  attempting  to  modify  some  of  the  more 
flagrant  provisions  of  the  June  2  agreement.  They  adopted  an  amendment 
on  August  30,  1955  deleting  the  provisions  for  ’’interim  directors"  and 
caused  the  three  nominees  of  the  Pittsburgh  Radio  group  (elected  July  13, 
1955)  to  submit  written  resignations  on  that  date.  Although  not  foreclosing 
the  signing  of  employment  contracts  with  three  officers  of  the  Pittsburgh 
Radio  group,  they  amended  the  contract  to  preclude  their  Actual  employ- 

j 

ment  until  WJAS  (AM  and  FM)  was  disposed  of.  But  other  salient  features 
of  the  June  2  contract  were  not  changed.  The  Pittsburgh  Radio  group’s 
deposits  for  50%  of  the  notes  and  capital  stock  were  not  returned.  The 
escrow  agent  continued  to  hold  these  certificates  for  the  Pittsburgh  Radio 
group,  to  be  turned  over  to  them  when  they  disposed  of  WJAS  (AM  and  FM), 
together  with  interest  and  dividends.  In  short,  the  Pittsburgh  Radio  group 
continued  to  retain  their  50%  equity  in  WWSW,  Inc. ,  plus  veto  and  inspection 
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rights. 

Having  made  their  merger  decision  on  June  2,  and  Telecasting 
having  filed  a  competing  application  for  the  same  facility  on  June  27,  be¬ 
fore  the  merger  group  obtained  a  grant,  they  cannot  (by  amendment  or 
otherwise)  undo  that  action  so  as  to  deprive  Telecasting  of  its  intervening 
Ashbacker  right  to  compete  for  Channel  11.  Having  taken  that  chance,  they 
could  not  on  August  30  return  to  the  status  quo  ante,  even  if  they  had  rescind¬ 
ed  the  June  2  contract  in  toto,  which  they  clearly  did  not.  Ashbacker 
rights  which  attached  themselves  to  Telecasting’s  application  at  the  time 
the  two  merged  groups  were  prosecuting  a  new  50-50  application  cannot 
be  abrogated  by  unilateral  action  of  the  adversary  parties.  In  short,  the 
only  significance  of  the  post-July  20  amendments  are  their  implicit  admis¬ 
sion  —  that  the  June  2  contract  was  not  an  ’’option  deal,  ”  that  it  granted 
the  Pittsburgh  Radio  group  present  equities,  veto  rights,  inspection  rights, 
etc. ,  and  that  the  July  20  grant  was  improvidently  and  illegally  made, 
inasmuch  as  it  ignored  Telecasting’s  accrued  right  to  an  Ashbacker  com¬ 
parative  hearing. 

B.  Appellant  Should  Have  Been  Accorded  an  Ashbacker  Hearing 
Under  the  Van  Curler  Doctrine.  —  If  the  Commission  by  tortuous  reason¬ 
ing  and  notwithstanding  its  published  rules  had  concluded  that  it  could 
transfer  ’’umbrella  protection”  from  the  old  to  the  new  ”WWSW  application”, 
the  Commission’s  failure  to  grant  appellant’s  petition  (filed  out  of  an 
abundance  of  caution)  for  a  waiver  of  Rule  1. 387  (b)  (3)  was  arbitrary 
under  the  circumstances  of  the  present  case. 

Applicants  have  no  legal,  equitable  or  moral  claim  to  umbrella 
protection  when  they  cease  to  prosecute  their  original  applications.  They 
have  no  right  to  concoct  ’’marriages  of  convenience”  pendente  lite,  with 
complete  assurance  that  no  matter  what  private  arrangement  they  reach 
no  third  party  will  be  permitted  to  file  a  competing  application  in  opposition 
to  their  merger  deal.  Congress  has  delegated  to  the  Commission,  and  not 
to  private  parties,  the  responsibility  of  parcelling  out  valuable  portions 
of  the  public  domain  —  to  the  best  qualified  applicants.  In  the  interest  of 
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administrative  convenience  and  finality,  the  Commission  may  establish 
reasonable  "cut-off”  rules.  The  Commission  has  done  so,  but  only  to  the 

j 

extent  of  protecting  an  applicant  which  continues  to  prosecute  his  own 
application  in  the  form  presented  to  the  Commission  when  the  application 
was  designated  for  hearing.  When  the  competing  applicants  decide  among 
themselves  not  to  prosecute  their  original  applications,  such  applications 
should  be  dismissed.  Any  substituted  application  should  either  be  given  a 
new  file  number  or  (if  the  amendment  route  is  permitted)  the  application 
should  be  returned  to  the  processing  line.  If  the  merger  arrangement  is 
really  in  the  public  interest,  the  merged  group  can  well  afford  to  take  the 
risk  of  a  competitive  filing.  If  it  is  not  in  the  public  interest,  then  other 
persons  should  have  an  equal  right  to  present  a  competing  proposal,  thus 
affording  the  Commission  an  opportunity  of  awarding  the  frequency  to  the 
best  qualified  applicant.  Cf.  Van  Curler,  11  FCC  1132  (1947).  No  broad¬ 
cast  applicant  has  any  constitutionally  protected  right  to  receive  a  grant 
without  running  the  gauntlet  of  a  comparative  hearing. 

Innumerable  reasons  existed  for  a  waiver  of  any  "cut-off”  rule  in 
the  instant  case,  after  the  June  2  "merger  deal. "  That  contract  impinged 
upon  important  provisions  of  the  Communications  Act  and  ignored  basic 
policies  of  the  Commission.  It  brought  together  into  one  group  persons 

i 

owning  three  AM  stations  in  the  Pittsburgh  metropolitan  area  and  Pitts¬ 
burgh’s  only  morning  newspaper.  In  contrast,  Telecasting,  Inc.  has  no 
other  mass  media  interests  in  Pittsburgh.  Its  stock  is  owned  by  long- 

i 

time  residents  of  the  Pittsburgh  area,  prominent  in  its  civic  life  (includ- 
ing  the  principal  owners  of  the  Pittsburgh  Pirates,  owners  of  Pittsburgh 
steel  and  real  estate  companies,  a  director  of  the  Sun  Drug  Company,  and 
the  former  sales  director  of  Pittsburgh’s  only  pre-freeze  TV  station). 

Telecasting,  Inc.  applied  for  UHF  Channel  16  in  Pittsburgh  at  a 
time  when  the  Commission  had  allocated  only  two  VHF  channels  to  the 
Pittsburgh  area,  and  at  a  time  when  there  were  four  national  television 
networks  (CBS,  NBC,  ABC,  and  DuMont).  Under  this  setup  it  had  every 

I 

right  to  expect  that  at  least  two  of  the  networks  would  be  affiliated  with 
UHF  stations  in  the  Pittsburgh  area,  and  that  UHF  would,  to  quote  the 
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Commission,  become  "an  integral  part  of  a  single  nationwide  television 
service.  "  About  the  time  it  obtained  a  grant  of  Channel  16  (December 
1952),  the  Commission  made  a  "drop-in"  allocation  of  Channel  4  to  Irwin, 
a  small  town  on  the  outskirts  of  Pittsburgh.  This  gave  Pittsburgh  3  VHF 
channels  and  when  DuMont  subsequently  folded  as  a  network,  this  meant 
that  the  UHF  stations  in  Pittsburgh  would  not  be  able  to  get  network  prog¬ 
rams.  This  latter  development  occurred  after  March  31,  1954  when  VHF 
Channel  11  went  to  hearing.  Furthermore,  as  of  that  date,  the  Commis¬ 
sion  still  had  its  so-called  anti-straddling  rule  on  the  books,  which  meant 
that  Telecasting  could  not  have  applied  for  that  channel  unless  it  chose  to 
sign  off  its  UHF  operation  and  thus  deprive  the  public  of  the  programs 
they  were  receiving  on  Channel  16  while  a  comparative  hearing  was  being 
held.  That  rule  was  not  repealed  until  October  1954,  long  after  it  would 
have  been  possible  to  get  into  the  March  31,  1954  hearing.  Finally,  it 
was  not  until  after  the  Potter  Hearings  of  May -June  1954  (supra,  p.  8) 
and  the  subsequent  termination  of  the  DuMont  network  that  the  ultimate 
plight  of  UHF  in  Pittsburgh  became  painfully  apparent. 

Since  the  Commission’s  own  actions  (its  initial  error  in  intermixing 
VHF  and  UHF  in  the  same  market  and  its  drop-in  of  Channel  4  in  Irwin) 
foredoomed  UHF  in  Pittsburgh,  every  reason  existed  for  giving  Telecast¬ 
ing  an  opportunity  to  compete  with  the  merged  group  for  VHF  Channel  1L. 

It  seemed  apparent  to  appellant,  as  subsequent  events  proved  correct, 
that  a  hearing  would  be  needed  in  any  event  on  the  WWSW-Pittsburgh  Radio 
application  because  of  the  numerous  particulars  in  which  the  June  2  con¬ 
tract  violated  applicable  statutes  and  policies.  Since  a  hearing  was  needed, 
public  interest  considerations  dictated  that  the  channel  should  go  to  the 
best  applicant  after  an  Ashbacker  hearing.  Under  these  circumstances, 
the  Commission  should  have  waived  any  "cut-off’  rule.  Van  Curler, 

11  FCC  1132  (1947). 
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V. 


Since  the  July  20  Grant  was  Not  Predicated  on  a  Hear- 
ing  Record,  Appellant's  Protest  was  Wrongfully  Denied 

If  we  be  right,  for  reasons  thus  far  stated,  that  Telecasting  should 
have  been  awarded  an  Ashbacker  hearing  on  its  June  27,  1955  application, 
it  follows  that  the  July  20  grant  must  be  set  aside  and  it  becomes  unneces- 
sary  for  this  Court  to  decide  whether  that  grant  was  protestable  under 
Section  309(c)  of  the  Act  (47  U.S.  C.  sec.  309(c)).  The  question  is  one 
which  would  not  again  arise  on  remand. 1  j 

However,  if  it  be  a  fact  (as  we  think  it  clearly  was)  that  the  July  20 
grant  was  not  predicated  on  a  hearing  record,  and  hence  thirt  the  grant 
was  protestable  under  section  309  (c)  of  the  Act,  that  fact  further  supports 
our  principal  thesis  that  the  WWSW  -  Pittsburgh  Radio  application  never 
enjoyed  "umbrella  protection. "  To  that  matter  we  now  address  ourselves. 

The  WWSW  grant  was  not,  in  fact,  based  on  a  hearing  record. 
Although  the  Commission  in  the  instant  proceeding  went  through  the 
formalities  of  an  Initial  Decision  and  a  final  Memorandum  Opinion  and 
Order  "finalizing"  the  Examiner's  action,  the  grant  was  not  in  reality 
predicated  on  a  "hearing  record"  or  on  findings  predicated  bn  such  a 
record.  From  an  ex  parte  examination  of  the  three  applications  before  it 
on  March  31,  1954,  the  Commission  found  that  each  of  the  Applicants 
(as  then  constituted)  was  "legally,  technically,  and  financially  qualified". 

It  did  not  mention  particular  problems  in  its  so-called  "McFarland  letters" 
and  it  did  not  include  any  "special  issues"  in  its  March  31,  j  1954  order. 

I 

Under  the  1952  amendments  to  the  Communications  Act  an  applicant  must 
be  apprised  of  the  reasons  why  he  cannot  be  granted.  The  only  reason 
given  was  "mutual  exclusivity". 

Accordingly,  the  Commission  delegated  to  an  Examiner  the  task  of 

1  We  wish  to  emphasize  to  the  Court  that  a  reversal  on  the  "protest  point"  without  a  reversal  on  the 
"dismissal"  point  would  be  of  little  solace  to  appellant.  Considering  the  substantial  losses  which  appel¬ 
lant  has  incurred  in  seeking  to  make  UHF  work  in  an  intermixed  market,  appellant  can  ill  afford  litiga¬ 
tion  costs  which  would  vindicate  its  role  of  a  "private  attorney  general"  unless  it  also  succeeds  in  its 
principal  contention  that  it  is  entitled  to  an  Ashbacker  hearing  on  its  own  application  for  Channel  11. 

A  principal  purpose  of  the  "protest"  (Case  No.  12938)  was  to  keep  the  WWSW  grant  from  becoming 
"final"  (and  thus  perhaps  beyond  the  jurisdiction  of  this  Court  and  the  Commission  by  reason  of  section 
319  of  the  Act)  while  this  Court  was  deciding  in  Case  Nos.  12841  and  12938  whether  appellant  should 
have  been  awarded  an  Ashbacker  hearing. 
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taking  evidence  and  submitting  an  initial  decision  on  the  comparative  issues 
specified  in  its  hearing  order.  Such  evidence  was  taken  and  certain  weak¬ 
nesses  in  each  application  were  emphasized  by  the  respective  adversaries. 
But  the  withdrawal  of  Westinghouse  and  the  later  merger  deal  between  the 
two  remaining  applicants,  with  Pittsburgh  Radio  endorsing  a  grant  of  the 
WWSW  application,  rendered  moot  the  comparative  issues.  The  resulting 
Initial  Decision  (four  pages  in  length  as  distinguished  from  the  usual  70  or 
80  page  Initial  Decision  in  comparative  television  hearings)  contained  no 
comparative  findings  on  such  matters  as  ’’local  ownership”,  ’’civil  parti¬ 
cipation  of  stockholders”,  ’’integration  of  ownership  with  management”, 
’’television  program,  studio  and  staff  proposals”,  etc.  The  Initial  Deci¬ 
sion  did  not,  and  because  no  issues  were  specified  thereon,  could  not 
consider  ’’public  interest”  matters  inextricably  connected  with  the  merger 
contract  of  June  2,  1955,  a  contract  which  was  itself  received  in  evidence, 
but  not  with  other  attendant  data  needed  to  resolve  problems  which  that 
contract  presented  (overlap,  financing,  etc.) 

For  the  Commission  to  contend  that  the  final  grant  is  predicated 
solely  on  the  ’’hearing  record”  would  be  a  confession  by  it  of  an  abdication 
of  its  statutory  responsibility,  since  the  problems  raised  by  the  June  2 
contract  are  nowhere  covered  in  the  record,  the  initial  decision  or  the 
final  order.  In  reality  the  grant  must  stand  or  fall  on  whatever  ex  parte 
study  the  Commission  made  of  it  —  the  hearing  record  having  been  con¬ 
fined  to  comparative  matters  no  longer  germane.  It  is  precisely  just  such 
types  of  ’’unilateral”  grants  which  are  embraced  within  the  protest  provi¬ 
sions  of  section  309  (c)  of  the  Act.  Federal  Broadcasting  System  v.  F.  C.  C. , 
12  RR  2048,  2050  (U.S.  App.  D.  C.  Case  No.  12252).  As  this  Court  there 
pointed  out,  for  a  grant  to  be  made  "after  hearing”  there  must  be  ’’clearly 
defined”  issues,  with  the  Commission  acting  as  ’’arbiter.  ”  The  only  issues 
specified  in  any  hearing  order  (March  31,  1954)  Issued  in  this  case  prior 
to  the  grant  were  comparative  in  nature.  Those  issues  were  rendered 
moot  when  each  of  the  three  applicants  in  turn  decided  not  to  prosecute 
the  applications  covered  by  those  issues.  No  new  issues  were  ever  sub¬ 
stituted.  There  was  nothing  left  to  arbitrate.  SLRept.  No.  44,  82d  Cong. , 
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1st  Sess.  p.  8  (1951). 

The  mere  fact  that  a  hearing  has  been  had  on  an  application,  at 
some  stage  or  another,  does  not  necessarily  mean  that  a  subsequent  grant 
is  one  made  "after  a  hearing”.  The  Commissions  own  rules  expressly 
provide  for  petitions  for  reconsideration  and  grant  after  an  application 
has  been  designated  for  hearing  (Rule  1. 386).  Where  corrective  amend- 

I 

ments,  intervening  developments  and  additional  data  satisfy  the  issues 
specified  in  the  hearing,  even  where  a  substantial  portion  <jf  the  hearing 
has  been  concluded,  such  petitions  are  not  infrequently  granted.  Wichtex 
Broadcasting  Co. ,  3  RR  1049,  1054  (1947).  There  are  numerous  prece¬ 
dents  where  the  losing  applicant  in  a  comparative  hearing  has  been  per¬ 
mitted  to  request  another  frequency  and  receive  a  grant.  WCAR,  Inc. , 

4  RR  160  (1948).  No  one  could  seriously  contend  that  such  a  grant  was 

i 

made  ”after  hearing”.  Similarly,  where  the  issues  and  evidence  adduced 
in  the  hearing  have  been  rendered  completely  moot  by  laterj  developments, 
a  subsequent  grant  is  not  based  on  a  hearing  record.  The  grant  stands  or 
falls  on  the  Commission's  ex  parte  examination  au  dehors  the  hearing 
record,  as  much  so  as  if  the  application  had  been  formally  returned  to  the 

"processing  line”  and  resubmitted  to  the  Commission  with  a  Broadcast 

j 

Bureau  "flimsy”  for  grant  under  Section  309(a). 

1 

Thus,  it  seems  patent  that  the  July  20  grant  was  not  predicated  on  a 
hearing  record.  It  was,  in  reality,  an  ex  parte  grant  made  "without  hear¬ 
ing”,  and  hence  protestable  under  Section  309  (c)  of  the  Act  (47  U.  S.  C. 

Sec.  309  (c) ).  And  that  fact  lends  further  support  to  our  basic  contention 
(1)  that  the  original  applications  which  the  Commission  designated  for 

I 

hearing  on  March  31,  1954,  lost  their  "umbrella  protection”  when  the 
parties  ceased  to  prosecute  those  applications  after  June  2,  1955;  (2)  that 
the  new  merged  WWSW- Pittsburgh  Radio  application  was  never  designated 
for  hearing  and  hence  never  acquired  "umbrella  protection'!;  2111(1  ^  that 
Telecasting's  application  of  June  27,  1955  was  entitled  to  a  | comparative 
hearing  with  the  merged  applications  under  the  Ashbacker  doctrine. 


CONCLUSIONS 


For  the  foregoing  reasons,  the  Commissions  actions  dismissing 
appellant’s  application  should  be  reversed  and  set  aside,  with  directions 
to  the  Commission  to  accord  appellant  an  Ashbacker  comparative  hearing 
on  its  application  for  Channel  11. 

Respectfully  submitted, 

James  A.  McKenna,  Jr. 

Vernon  L.  Wilkinson 

McKENNA  &  WILKINSON 
1735  DeSales  St. ,  N  W. 
Washington  6,  D.  C. 

Attorneys  for  Telecasting,  Inc. 

March  15,  1956 
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APPENDIX  A 

1.  Pertinent  provisions  of  the  Administrative  Procedure  Act, 

5  U.  S.  C.  sec.  1001  et  seq. 

i 

! 

Section  3  (a): 

i 

| 

Rules.  —  Every  agency  shall  separately  state  and  currently 
publish  in  the  Federal  Register  (1)  descriptions  of  its  central  and 
field  organization  including  delegations  by  the  agency  of  final  author¬ 
ity  and  the  established  places  at  which,  and  methods  whereby,  the 
public  may  secure  information  or  make  submittals  or  requests; 

(2)  statements  of  the  general  course  and  method  by  which  its  func¬ 
tions  are  channeled  and  determined,  including  the  nature  and  re¬ 
quirements  of  all  formal  or  informal  procedures  available  as  well 

i 

as  forms  and  instructions  as  to  the  scope  and  contents  of  all  papers, 
reports,  or  examinations;  and  (3)  substantive  rules  adopted  as 

authorized  by  law  and  statements  of  general  policy  or  interpreta- 

! 

tions  formulated  and  adopted  by  the  agency  for  the  guidance  of  the 
public,  but  not  rules  addressed  to  and  served  upon  named  persons 
in  accordance  with  law.  No  person  shall  in  any  maimer  be  required 
to  resort  to  organization  or  procedure  not  so  published. 

2.  Pertinent  provisions  of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.  C.  sec.  151  et  seq. 

j 

Section  308  (b): 

i 

All  applications  for  station  licenses,  or  modifications  or  re- 
newals  thereof,  shall  set  forth  such  facts  as  the  Commission  by 
regulation  may  prescribe  as  to  the  citizenship,  character,  and 
financial,  technical,  and  other  qualifications  of  the  applicant  to 
operate  the  station;  the  ownership  and  location  of  the  proposed 
station  and  of  the  stations,  if  any,  with  which  it  is  proposed  to 
communicate;  the  frequencies  and  the  power  desired  to  be  used; 
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the  hours  of  the  day  or  other  periods  of  time  during  which  it  is 
proposed  to  operate  the  station;  the  purposes  for  which  the  station 
is  to  be  used;  and  such  other  information  as  it  may  require.  The 
Commission,  at  any  time  after  the  filing  of  such  original  applica¬ 
tion  and  during  the  term  of  any  such  license,  may  require  from  an 
applicant  or  licensee  further  written  statements  of  fact  to  enable  it 
to  determine  whether  such  original  application  should  be  granted 
or  denied  or  such  license  revoked.  Such  application  and/or  such 
statement  of  fact  shall  be  signed  by  the  applicant  and/or  licensee 
under  oath  or  affirmation. 

Section  309(a): 

If  upon  examination  of  any  application  provided  for  in  section 
308  the  Commission  shall  find  that  public  interest,  convenience, 
and  necessity  would  be  served  by  the  granting  thereof,  it  shall 
grant  such  application. 

Section  309  (b): 

If  upon  examination  of  any  such  application  the  Commission  is 
unable  to  make  the  finding  specified  in  subsection  (a),  it  shall 
forthwith  notify  the  applicant  and  other  known  parties  in  interest  of 
the  grounds  and  reasons  for  its  inability  to  make  such  finding.  Such 
notice,  which  shall  precede  formal  designation  for  a  hearing,  shall 
advise  the  applicant  and  all  other  known  parties  in  interest  of  all 
objections  made  to  the  application  as  well  as  the  source  and  nature 
of  such  objections.  Following  such  notice,  the  applicant  shall  be 
given  an  opportunity  to  reply.  If  the  Commission,  after  consider¬ 
ing  such  reply,  shall  be  unable  to  make  the  finding  specified  in 
subsection  (a),  it  shall  formally  designate  the  application  for  hear¬ 
ing  on  the  grounds  or  reasons  then  obtaining  and  shall  notify  the 
applicant  and  all  other  known  parties  in  interest  of  such  action  and 
the  grounds  and  reasons  therefor,  specifying  with  particularity 
the  matters  and  things  in  issue  but  not  including  issues  or  require- 
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ments  phrased  generally.  The  parties  in  interest,  if  any,  who  are 
not  notified  by  the  Commission  of  its  action  with  respect  to  a  parti¬ 
cular  application  may  acquire  the  status  of  a  party  to  the  proceed¬ 
ing  thereon  by  filing  a  petition  for  intervention  showing  the  basis 
for  their  interest  at  any  time  not  less  than  ten  days  prior  to  the 
date  of  hearing.  Any  hearing  subsequently  held  upoij  such  applica¬ 
tion  shall  be  a  full  hearing  in  which  the  applicant  and  all  other 
parties  in  interest  shall  be  permitted  to  participate  but  in  which 
both  the  burden  of  proceeding  with  the  introdxction  of  evidence 
upon  any  issue  specified  by  the  Commission,  as  well  as  the  burden 
of  proof  upon  all  such  issues,  shall  be  upon  the  applicant. 

Section  309(c): 


When  any  instrument  of  authorization  is  granted  by  the  Com¬ 
mission  without  a  hearing  as  provided  in  subsection  (a)  hereof, 
such  grant  shall  remain  subject  to  protest  as  hereinafter  provided 
for  a  period  of  thirty  days.  During  such  thirty-day  period  any 
party  in  interest  may  file  a  protest  under  oath  directed  to  such 
grant  and  request  a  hearing  on  said  application  so  granted.  Any 
protest  so  filed  shall  contain  such  allegations  of  fact  as  will  show 

I 

the  protestant  to  be  a  party  in  interest  and  shall  specify  with  par¬ 
ticularity  the  facts,  matters,  and  things  relied  upon,  but  shall 

I 

not  include  issues  or  allegations  phrased  generally.  The  Commis¬ 
sion  shall,  within  thirty  days  from  the  date  of  the  filing  of  such 
protest,  enter  findings  as  to  whether  such  protest  meets  the  fore¬ 
going  requirements  and  if  it  so  finds  the  application  involved  shall 
be  set  for  hearing  upon  the  issues  set  forth  in  said  protest,  togeth¬ 
er  with  such  further  specific  issues,  if  any,  as  may  be  prescribed 
by  the  Commission.  In  any  hearing  subsequently  held  upon  such 

i 

application  all  issues  specified  by  the  Commission  shall  be  tried 
in  the  same  manner  provided  in  subsection  (b)  hereof,  but  with 
respect  to  all  issues  set  forth  in  the  protest  and  not  Specifically 
adopted  by  the  Commission,  both  the  burden  of  proceeding  with 
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the  introduction  of  evidence  and  the  burden  of  proof  shall  be  upon 
the  protestant.  The  hearing  and  determination  of  cases  arising 
under  this  subsection  shall  be  expedited  by  the  Commission  and 
pending  hearing  and  decision  the  effective  date  of  the  Commission's 
action  to  which  protest  is  made  shall  be  postponed  to  the  effective 
date  of  the  Commission's  decision  after  hearing,  unless  the  author¬ 
ization  involved  is  necessary  to  the  maintenance  or  conduct  of  an 
existing  service,  in  which  event  the  Commission  shall  authorize 
the  applicant  to  utilize  the  facilities  or  authorization  in  question 
pending  the  Commission's  decision  after  hearing. 

Section  310  (b): 

No  construction  permit  or  station  license,  or  any  rights  there¬ 
under,  shall  be  transferred,  assigned,  or  disposed  of  in  any  man¬ 
ner,  voluntarily  or  involuntarily,  directly  or  indirectly,  or  by  trans¬ 
fer  of  control  of  any  corporation  holding  such  permit  or  license,  to 
any  person  except  upon  application  to  the  Commission  and  upon  find¬ 
ing  by  the  Commission  that  the  public  interest,  convenience,  and 
necessity  will  be  served  thereby.  Any  such  application  shall  be 
disposed  of  as  if  the  proposed  transferee  or  assignee  were  making 
application  under  section  308  for  the  permit  or  license  in  question; 
but  in  acting  thereon  the  Commission  may  not  consider  whether  the 
public  interest,  convenience,  and  necessity  might  be  served  by  the 
transfer,  assignment,  or  disposal  of  the  permit  or  license  to  a 
person  other  than  the  proposed  transferee  or  assignee. 

Section  319(a): 

No  license  shall  be  issued  under  the  authority  of  this  Act  for 
the  operation  of  any  station  the  construction  of  which  is  begun  or 
is  continued  after  this  Act  takes  effect,  unless  a  permit  for  its 
construction  has  been  granted  by  the  Commission.  .  .  . 


3.  Pertinent  provisions  of  the  Rules  and  Regulations  of  the  Federal 

I 

Communications  Commission  (as  in  force  and  effect  in  1955): 

Section  1. 364:  i 

Multiple  applications;  broadcast  service.  —  In  the  broadcast 
service,  while  there  is  one  application  for  new  or  additional  facili¬ 
ties  pending  for  a  standard,  international,  television,  facsimile, 

i 

FM,  or  experimental  broadcast  station,  the  Commission  will  not 
accept  another  application  for  new  or  additional  facilities  for  a 
station  of  the  same  class  (as  given  above)  to  serve  the  same  commun¬ 
ity,  by  the  same  applicant  or  by  his  successor  or  assignee,  or  on 
behalf  or  for  the  benefit  of  the  original  parties  in  interest.  Two 
such  applications  may  not  be  filed  simultaneously. 

Section  1. 365(a): 

I 

Any  application  may  be  amended  as  a  matter  of  jright  prior  to 
the  designation  of  such  application  for  hearing  merely  by  filing 

I 

the  appropriate  number  of  copies  of  the  amendments!  in  question 
duly  executed.  Requests  to  amend  an  application  after  it  has  been 
designated  for  hearing  will  be  considered  only  upon  written  petition 
properly  served  upon  the  parties  of  record,  and  willj  be  granted 
only  for  good  cause  shown.  Such  a  petition  which  requests  either  a 
change  in  frequency  or  power  must  be  accompanied  by  the  affidavit 
of  a  person  with  knowledge  of  facts  as  to  whether  or  | not  considera¬ 
tion  has  been  promised  to  or  received  by  petitioner,  directly  or 
indirectly,  in  connection  with  the  filing  of  such  petition  for  amend- 
ment.  If  such  consideration  has  been  promised  or  received,  the 
affidavit  shall  set  forth  in  full  detail  all  the  relevant  facts.  A  peti¬ 
tion  to  amend  an  application  will  not  be  accepted  (other  than  an 
amendment  which  is  merely  corrective  in  nature  such  as  the  removal 
of  a  named  person  because  of  death)  if  it  is  filed  after  a  public 
notice  has  been  given  of  the  issuance  of  a  proposed  decision  with 
respect  to  such  application,  or  of  a  recommended  or  an  initial 
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decision,  as  the  case  may  be,  where  no  proposed  decision  is  to  be 
issued. 

Section  1. 365(b): 

When  leave  to  amend  has  been  granted  after  an  application 
has  been  designated  for  hearing,  the  application  will  not  be  re¬ 
moved  from  the  hearing  docket  unless  the  Motions  Commissioner 
shall  determine  that  the  proposed  amendment  substantially  affects 
the  issues  upon  which  the  application  has  been  designated  for 
hearing  and  orders  that  the  application  shall  be  removed  from  the 
hearing  docket.  An  amended  application  which  has  been  removed 
from  the  hearing  docket  will  be  reexamined  by  the  Commission 
and  when  necessary  will  be  redesignated  for  hearing  at  a  subsequent 
time. 

Section  1. 366: 

Dismissal  of  applications.  —  Any  application  may  be  dismissed 
without  prejudice  as  a  matter  of  right  prior  to  the  designation  of 
such  application  for  hearing.  Requests  to  dismiss  an  application 
without  prejudice  after  it  has  been  designated  for  hearing  will  be 
considered  only  upon  written  petition  properly  served  upon  all 
parties  of  record.  Such  petition  must  be  accompanied  by  the  affidav 
it  of  a  person  with  knowledge  of  the  facts  as  to  whether  or  not  con¬ 
sideration  has  been  promised  or  received  by  petitioner,  directly 
or  indirectly,  in  connection  with  the  filing  of  such  petition  for 
dismissal  of  the  application.  Petitions  to  dismiss  an  application 
without  prejudice  will  be  granted  only  for  good  cause  shown,  but 
will  in  no  event  be  granted  after  public  notice  has  been  given  by 
the  Commission  of  the  issuance  of  a  proposed  decision  proposing 
to  deny  the  application  in  question. 
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Section  1. 373  (g): 

Frequently,  when  two  cases  are  designated  for  hearing  be¬ 
cause  they  are  mutually  exclusive,  one  of  the  applicants  amends 
and  removes  the  conflict.  Where  this  occurs  the  appropriate  pro¬ 
cedure  is  to  petition  for  leave  to  amend  and  remove  from  the  hear¬ 
ing  docket.  Such  motions  will  be  considered  promptly  and  if  it 
appears  that  the  conflict  which  caused  the  case  originally  to  be 
set  for  hearing  has  been  removed  and  there  is  no  other  obvious 
conflict,  the  two  cases  will  be  removed  from  the  hearing  docket 
and  placed  back  in  their  proper  position  (as  determined  by  the  file 
numbers)  in  the  processing  line.  Petitions  for  amendment,  remov- 
al  from  the  hearing  docket,  and  grant  will  not  be  entertained  in  so 
far  as  they  request  a  grant.  The  Examiner,  or  Motions  Comm  is- 
sioner  if  an  Examiner  has  not  yet  been  designated,  ih  acting  on 
such  petitions,  will  dismiss  the  request  for  a  grant.  In  such  a 
case  the  matter  will  simply  be  put  back  in  its  propel  place  in  line. 


Section  1.387(b): 


i 

i 

i 


The  Commission  will  on  its  own  motion  name  as  parties  to 

* 

the  hearing: 

(1)  Any  existing  licensee  or  holder  of  an  outstanding  con¬ 
struction  permit  who,  if  the  application  were  granted,  would 
suffer  electrical  interference  within  his  normally  protected 
contour  as  prescribed  by  the  Commission's  Rules  and  Regula¬ 
tions. 


(2)  Any  existing  licensee  or  holder  of  an  outstanding  con¬ 
struction  permit  whose  license  or  construction  permit  would 
have  to  be  modified  or  revoked,  or  whose  application  for  re¬ 


newal  of  license  would  have  to  be  denied,  if  the 
question  were  granted. 


application  in 
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(3)  Any  person  who,  prior  to  the  time  the  application  in 
question  was  designated  for  hearing,  had  filed  with  the  Com¬ 
mission  a  mutually  exclusive  application.  Any  application 
that  Is  mutually  exclusive  with  another  application  or  applica¬ 
tions  already  designated  for  hearing  will  be  consolidated  for 
hearing  with  such  other  application  or  applications  only  if  the 
application  in  question  Is  filed  at  least  30  days  before  the  date 
on  which  the  hearing  on  the  prior  application  or  applications  is 
scheduled,  provided  however  that  in  the  case  of  applications 
for  broadcast  stations  the  said  period  shall  be  60  days.  If 
the  scheduled  date  is  changed,  the  date  last  set  shall  govern 
in  determining  the  timeliness  of  an  application  for  purposes  of 
this  paragraph.  If  the  application  is  filed  after  the  30-day 
period,  or  in  the  case  of  broadcast  applications  after  the  60- 
day  period,  it  will  be  dismissed  without  prejudice  and  will  be 
eligible  for  refiling  only  after  a  decision  is  rendered  by  the 
Commission  with  respect  to  the  application  or  applications 
designated  for  hearing  or  after  such  applications  are  dismissed 
or  removed  from  hearing. 

Section  1. 701: 

Suspension,  amendment  or  waiver  of  rules.  —  The  rules  and 
regulations  of  the  Commission  may  be  suspended,  revoked,  modi¬ 
fied,  amended,  or  supplemented,  in  whole  or  in  part,  at  any  time 
by  the  Commission,  subject  to  the  provisions  of  the  Administrative 
Procedure  Act.  Any  provision  of  the  rules  may  be  waived  by  the 
Commission,  if  good  cause  therefor  exists. 
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COUNTERS! ATEMENT  OF  QUESTIONS  PRESENTED 

I 

i 

j 

In  the  view  of  the  appellee  and  the  intervenors  the 
following  questions  are  presented  by  these  appealjs: 

In  a  case  where  the  Federal  Communications  Commission 

•  I 

has  found  that  two  competing  applicants  for  the  same 

i 

television  channel  in  the  same  community  are  legally, 
technically  and  financially  qualified  but  designates  their 
applications  for  hearing  to  determine  which  of  the  two  is 
better  qualified  to  receive  a  grant,  and  such  hearing  has 
been  held  and  all  administrative  processes  have  tyeen 
completed  up  to  the  point  of  the  issuance  of  an  Initial 
Decision  by  the  hearing  examiner;  and 

These  two  competing  applicants  enter  into  anj  agreement 

which  permitted  one  of  them  to  acquire  a  fifty  percent 

I 

interest  in  the  other  at  some  future  date,  subjecjt  to  the 
consent  of  the  Federal  Communications  Commission,!  and  at  the 

I 

I 

request  of  the  parties  the  hearing  record  was  reopened,  the 
agreement  between  the  parties  was  received  in  evidence  and 
one  applicant  consented  to  the  dismissal  of  its  ajpplication 

j 

upon  the  condition  that  the  Commission  grant  the  jother: 

1.  Are  Rules  1.387(b)(3)  and  1.724(b)  of  the  FCC 
a  valid  exercise  of  the  powers  of  the  FC(^,  and 
if  so: 

(a)  Do  they  require  the  dismissal  without  hearing 
of  the  appellant's  then-tendered  application 
for  a  television  construction  permit  jfor  the 
particular  channel  involved;  and 


(b)  Was  it  error  of  law  for  the  FCC  to  reject 
the  appellant’s  request  for  waiver  of 


Rule  1.387(b)? 


2.  When  the  FCC  granted  the  application  of  the 
surviving  applicant  for  a  television  construction 
permit,  was  there  any  applicable  and  valid  rule 
or  practice  which  required  that  application  "to 

be  returned  to  the  processing  line"  so  as  to  permit 
the  filing  of  new  competing  applications? 

3.  Was  the  construction  permit  granted  to  the 
surviving  applicant  by  the  FCC  a  grant  "withdut 
a  hearing"  as  described  in  Subsection  309(c)  of 
the  Communications  Act  of  1934  so  as  to  make  it 
subject  to  protest  under  that  subsection? 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


Nos.  12,841  and  12,938 


TELECASTING,  INC.,  Appellant, 


FEDERAL  COMMUNICATIONS  COMMISSION,  Appellee, 


WWSW,  INC., 

PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC., 
CITY  OF  PITTSBURGH,  Intervenors 


i 

! 

! 

i 


.  .  -  — 

ON  APPEAL  FROM  ORDERS  OF  THE  FEDERAL  COMMUNI  CATION$  COMMISSION 

I 


BRIEF  FOR  APPELLEE 


COUNTER STATEMENT  OF  THE  CASE 

In  view  of  the  fact  that  appellant's  statemenjt  of  the  case 
contains  certain  material  we  believe  to  be  extraneous  to  the 

I 

issues  and  omits  other  pertinent  matter,  it  is  believed  that 

I 

a  concise  statement  of  the  relevant  history  of  thejse  appeals 
is  warranted. 

i 

! 

On  April  14,  1952,  the  Commission  adopted  newj rules  and 

I 

standards  governing  the  television  broadcast  service,  including 
the  assignment  of  channels  available  for  application  to  com¬ 
munities  throughout  the  United  States.  Sixth  Report  and  Order 

i 

| 

in  Docket  Nos.  8736,  et  al.,  17  F.R.  3905,  Vol.  l.jPart  3, 

i 

Pike  &  Fischer,  Radio  Regulation  91:599.  Applications  for 
Channel  11,  in  Pittsburgh,  Pennsylvania,  were  file^  by  WVSW, 
Inc.  (WWSW)  and  Pittsburgh  Radio  Supply  House,  Inc^  (Pittsburgh 
Radio)  on,  respectively,  June  30,  1952(R.  113)  andjJuly  7,  1952 


1/ 


-  2  - 

(R.  6515).“ 

On  March  31,  1954  the  Commission  designated  the 

mutually  exclusive  applications  for  comparative  hearing  to 

_2/ 

commence  on  April  30,  1954.  In  its  order  of  designation 
(R. 353-4),  the  Commission  found  that  each  applicant  was 
legally,  financially,  and  technically  qualified.  However, 
under  Ashbacker  Radio  Corp.  v.  Federal  Communications 
Commission,  326  U.S.  327,  it  was  necessary  to  designate 
the  applications  for  a  comparative  hearing  to  determine 
which  applicant  could  best  serve  the  public  interest.  The 
issues  related  to  the  background  and  experience  of  the  ap¬ 
plicants,  their  proposals  for  management  and  operation  of 
the  proposed  station,  and  the  proposed  programming  of  each 
applicant. 

Prehearing  conferences  before  the  Examiner  began  on 
April  16,  1954.  After  the  exchange  of  points  of  reliance, 
and  the  holding  of  both  prehearing  and  hearing  conferences. 


l/  WWSW  had  originally  filed  its  application  in  1947  and 
Pittsburgh  Radio  in  1948,  before  the  institution  of  the 
"freeze”  on  all  television  application  processing  which 
lasted  from  1948  to  1952.  The  applications,  which  had 
originally  been  designated  for  hearing,  were  refiled  in 
1952  in  accordance  with  the  new  rules  adopted  in  the  Sixth 
Report  and  Order. 

2/  An  application  for  the  same  channel  filed  by  Westing- 
house  Radio  Stations,  Inc.  was  included  in  the  hearing. 

It  was  dismissed  on  December  15,  1954  on  Westinghouse* s 
petition  (R.  3203). 


3 


i 


among  the  parties,  the  hearing  began  on  September  15,  1954. 

j 

The  hearing  was  held  on  that  date  and  on  September  16,  20, 
22,  23,  24.  After  the  grant  of  a  motion  to  postpone  the 
hearing  (R.  2155),  it  was  resumed  on  October  13,  1954  and 


further  hearings  were  held  until  January  24,  1955,  on 


3/ 


J 

which  date  the  Examiner  closed  the  record  (R.  3220). 

! 

WWSW  and  Pittsburgh  Radio  filed  proposed  findings  of  fact 
and  conclusions  of  law  (R.  3221-3304;  6768-6822). j 


Before  the  release  of  an  initial  decision  by!  the  Ex- 
aminer,  however,  the  parent  company  of  WWSW  and  Pittsburgh 

i 

I 

Radio  entered  into  an  agreement  on  June  2,  1955  (p.  4125- 
4196)  which  provided,  in  substance,  that  Pittsburgh  Radio 

I 

I 

would  have  an  option  to  purchase  a  50%  interest  in  WWSW, 

_ 4/ 

subsequent  to  a  grant  of  a  construction  permit  to  WWSW. 


It  was  provided  that  WWSW  would  continue  to  prosecute  its 
application,  while  Pittsburgh  Radio  would  procureia  dis¬ 
missal  of  its  own  application.  The  agreement  of  ^une  2, 

i 

1955  Aas  filed  with  the  Commission  on  June  13,  19&5.  On 
the  same  date,  the  Examiner  reopened  the  record  to  receive 

I 

I 

i 

3/  The  record  has  been  subsequently  reopened  on  several 
occasions,  both  by  the  Examiner  and  the  Commission. 

4/  Pittsburgh  Radio  was  also  to  dispose  of  a  standard 
broadcast  CAM)  and  an  FM  station  it  owned  in  Pittsburgh 
in  order  to  comply  with  Commission  rules,  and  WWSV  was  also 
to  dispose  of  other  radio  licenses  it  holds  to  a  hew  corp¬ 
oration  to  be  formed  and  owned  by  its  parent,  P.  Q.  Publish 
ing  Co.  Subsequent  to  the  disposal  of  Pittsburgh  Radio's 
other  licenses  it  was  to  acquire  its  50%  interest  ;in  WWSV, 
Inc. 


i 


4 


the  agreement  (R.  6310).  Further  hearings  were  held  on  June 
27,  28,  and  29,  1955,  at  which  the  propriety  and  effect  of 
the  June  2nd  agreement  was  examined  (R.  6321-6358). 

On  June  27,  1955,  WWSW  filed  revised  proposed  findings 
and  conclusions  (R.  6312-6320),  and  on  June  29,1955,  it  filed 
a  second  set  of  revised  proposed  findings  of  conclusions. 

(R.  6401-6407). 

On  July  1,  1955,  the  Examiner  issued  his  initial  decision 
granting  WVSW* s  application  (R.  6408-6411).  In  his  initial 
decision  the  Examiner  reviewed  the  June  2nd  agreement  between 
the  applicants.  The  Examiner  also  noted  that  the  Commission 
had  affirmatively  found  each  applicant  to  be  legally,  finan¬ 
cially,  a^d  technically  qualified,  and  that  but  for  the 
mutual  exclusivity  of  the  applications,  a  grant  of  either 
application,  standing  alone,  would  have  been  in  the  public 
interest.  On  the  basis  of  the  whole  record,  and  in  the  light 
of  the  Commission's  policy  of  expediting  action  on  applica¬ 
tions  for  television  construction  permits  in  instances  whore 
the  parties  have  resolved  conflicts  among  themselves,  the 

Examiner  concluded  that  a  grant  of  tfWSW' s  application  would 

_5/ 

be  in  the  publie  interest.  The  grant  was  made  on  the  ex¬ 
press  condition  that  it  was  without  prejudice  to  any  action 
the  Commission  might  later  take  with  respect  to  any  further 

5/  The  Examiner  also  considered  the  fact  that  the  applica¬ 
tions  had  been  on  file  for  a  long  period  of  time  and  that  the 
Pittsburgh  area  did  not  have  VHF  service  commensurate  with 
its  size  and  needs. 


< 
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| 

application  to  effectuate  the  agreement.  Simultaneously, 

the  Examiner  dismissed  Pittsburgh  Radio's  application. 

! 

(R.  6410-6411). 

i 

In  the  meantime,  on  June  27,  1955,  three  daysj  before 

the  Examiner's  grant  to  VWSW,  Telecasting,  Inc.  (Tlelecast- 

I 

ing)  filed  an  application  for  Channel  11  (R.  6836).  On 

j 

July  1,  1955  Telecasting  filed  two  pleadings,  one,  entitled 
"Petition  to  Dismiss  Pittsburgh  Radio's  Application,  to  Re- 
turn  WWSW's  Application  to  the  Processing  Line  and  to  Set 
Aside  Inconsistent  Action  Taken  by  the  Hearing  Examiner" 

(R.  6412-6428),  urged  that  the  WWSW  application  should 


have  been  returned  to  the  processing  line  and  that 


it  was 


not  entitled  to  protection  against  comparative  considera¬ 
tion  with  Telecasting's  application  under  Section  i. 387(b)(3) 

_&/  ! 

of  the  Commission's  Rules.  The  second  petition,  entitled 
"Request  for  Waiver  of  Rule  1.387(b)(3)"  (R.  7023-7*035) 
sought  to  have  the  "cut-off"  provisions  of  the  rule  waived 
in  the  event  the  Commission  rejected  Telecasting's  position 
that  the  rule  did  not  prevent  the  filing  and  comparjative 
consideration  of  Telecasting's  application. 

The  Commission  by  a  Memorandum  Opinion  and  Ordpr 
adopted  July  20,  1955,  and  released  July  25,  1955,  dis¬ 
missed  Telecasting's  tendered  application  and  denied  its 

_6 /  47  C.F.R.  1.387(b)(3),  1  Pike  &  Fischer,  Radio  feeg- 
ulation  51:294.  This  rule,  which  was  subsequently  ^mended 
in  respects  not  pertinent  here  (its  text  as  of  the  pime  in 
question  is  reproduced  in  the  Appendix,  infra)  provides 
"umbrella"  protection  to  applications  on  file  under  certain 
circumstances.  Under  the  rule,  an  application  for  a 
mutually  exclusive  facility  was  not  entitled  to  compar¬ 
ative  consideration  unless  it  had  been  filed  at  least  30 
days  prior  to  the  date  designated  for  commencement  6f  the 
hearing. 
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request  for  a  waiver  of  Section  1.387tbi(3)  of  the  Rules 
(R.  6836-6841).  By  a  separate  Memorandum  Opinion  and 
Order  adopted  the  same  day  and  released  July  22t  1955,  the 
Commission  made  effective  immediately  the  Examiner's  initial 
decision  granting  WWSW' s  application  (R.  6442-6445).  The 
same  order  dismissed  Pittsburgh  Radio's  application. 

On  August  10,  1955,  appellant  filed  a  Notice  of  Ap¬ 
peal  in  this  Court  (Case  No.  12,841)  appealing  the  grant 
to  WWSW  and  the  dismissal  of  its  own  application.  This 
Court,  however,  by  order  of  September  16,  1955  dismissed 
the  appeal  insofar  as  it  sought  review  of  the  grant  of 
WWSW’s  application.  This*  order  granted  the  intervenor's 
motion  to  dismiss  made  on  the  ground  that  Telecasting 
still  had  pending  before  the  Commission  its  request  for 
reconsideration  of  the  WWSW  grant  filed  pursuant  to  Sec¬ 
tion  105  of  the  Act,  47  U.S.C.  405.  For,  on  August  22, 

1955,  Telecasting  had  filed  with  the  Commission  a  plead¬ 
ing  which  protested  the  grant  to  WWSW  under  Section  309(c) 
of  the  Act,  47  U.S.C.  309(c),  or  alternatively,  sought 
reconsideration  (and  a  stay)  thereof  under  Section  405 
(R.  6842-6883).  By  a  Memorandum  Opinion  and  Order 
adopted  September  21,  1955,  and  released  September  23, 

1955,  the  Commission  denied  the  protest  portion  of  this 
pleading  on  the  ground  that  Section  309(c)  provides  for 
pretests  only  to  grants  made  without  hearing,  whereas  the 
grant  to  WWSW  had  been  made  after  hearing.  The  Commission 
left  for  subsequent  disposition  the  reconsideration  portion 


of  the  August  22,  1955  pleading  (R.  6970-6971) 


Opon  denial  of  its  protest,  appellant  filed  a  second 
appeal  (Case  No.  12,938)  seeking  review  of  the  grant  to 
WWSW,  of  the  denial  of  the  protest,  of  the  Commissjion*  s 

I 

failure  to  stay  the  grant  to  WWSW,  and  of  the  Commissions 
failure  to  act  on  the  "rehearing”  portion  of  the  August 
22,  1955  pleading.  On  November  25,  1955,  the  Comm;ission 
adopted  a  Memorandum  Opinion  and  Order,  released  November 
28,  1955  (R.  6987-6993)  in  which  it  determined  thajt  ap¬ 
pellant's  petition  for  rehearing  of  the  grant  to  WWSW 
should  be  granted.  Accordingly,  it  ordered  a  further 
hearing  on  specified  features  of  the  grant  (R.  698iT-6993). 

That  rehearing  commenced  January  18,  1956,  and  wasj  con- 

f 

eluded  January  25,  1956.  On  March  9,  1956,  the  Copmis- 
sion  reopened  the  rehearing  record  for  the  reception  of 
evidence  on  an  application  WWSW  had  filed  for  modifica¬ 
tion  of  its  construction  permit.  This  further  heating 

_J_/  \ 

is  still  pending. 

JURISDICTIONAL  STATEMENT 


In  view  of  the  fact  that  several  Commission  orders 
and  two  appeals  are  involved  in  this  proceeding,  il|  is 
belieired  that  some  clarification  of  the  present  status 
of  this  matter,  as  the  Commission  views  it,  will  bef  of 

7/  At  the  present  time,  the  grant  to  WWSW  has  been  stayed 
by  order  of  this  Court  entered  October  28,  1955  and 
further  clarified  by  an  order  of  January  9,  1956,  which 
provided  that  the  stay  should  remain  in  effect  until 
completion  and  final  decision  on  the  pending  petition 
for  reconsideration,  "and  until  further  order  of  tljis 
Court.” 


assistance  to  the  Court.  It  is  our  position,  in  summary, 
that  there  is  presented  for  review  only  the  Commission's 
dismissal  of  appellant's  application  for  a  construction 
permit  for  a  television  broadcast  station  on  Channel  11 
in  Pittsburgh,  and  the  Commission's  denial  of  appellant's 
protest  to  the  grant  of  a  construction  permit  for  that 
channel  to  WSW.  The  reasons  for  this  position  are  as 
follows: 

The  appeal  in  Case  No.  12,841,  filed  August  10,  1955, 
was  from  both  the  grant  to  WWSW  and  the  dismissal  of  ap¬ 
pellant's  application.  However,  by  order  of  September 
16,  1955  this  Court  dismissed  so  much  of  that  appeal  as 
sought  review  of  the  grant  to  WWSW.  In  Case  No.  12,841, 
therefore,  there  remains  for  decision  only  the  question  of 
the  validity  of  the  dismissal  of  appellant's  application. 
This  application  was  dismissed  essentially  on  the  ground 
that  it  was  filed  after  the  commencement  of  a  hearing  on 
WWSW* s  application  and,  accordingly,  was  barred  from  com¬ 
parative  consideration  with  WWSW's  application  by  Section 

J 

1.387(b)(3)  if  the  Commission's  rules.  We  believe  that 

t 

appellant's  right  to  seek  review  of  the  dismissal  of  it'? 
application  on  this  ground  encompasses  the  questions  of 
whether  the  Commission  properly  continued  WWSW  in  hearing 
s xatiis  (iather  than  returning  its  application  to  the 
processing  line,  which  would  have  removed  the  barrier  of 
Section  1.387(b)(3),  and  entitled  appellant  to  a  comparati 
hearing)  and  whether  the  Commission  reasonably  refused  to 
grant  appellant  a  waiver  of  Section  1.387(b)(3). 


I 

The  appeal  in  Case  No.  12,938,  filed  October! 13,  1955, 
seeks  review  not  only  of  the  validity  of  the  denial  of 
appellant's  protest  under  Section  309(c)  to  the  WWSW  grant, 
but  also  of  the  grant  itself,  of  the  Commission's  failure 

to  stay  the  grant,  and  of  the  failure  to  act  on  ttye  petition 

| 

for  rehearing  filed  under  Section  405  of  the  Act.  j  However, 
we  believe  that  only  the  denial  of  the  protest  is  properly 

in  issue.  Since  the  Court  itself  has  issued  a  stay  of  the 

l 

I 

WWSW  grant,  there  is  no  real  controversy  remaining  on  that 
point.  And  since  the  Commission  has  held,  and  is  now  hold- 

ing,  further  hearings  on  the  WWSW  grant  pursuant  t)o  ap- 

! 

pellant's  petition,  the  question  of  action  on  the  petition 
for  reconsideration  is  also  moot.  Finally,  since  the  Com- 

l 

mission  is  currently  reconsidering  the  WWSW  grant,  the  re¬ 
quest  for  review  of  the  grant  itself  is  premature  as  was 
the  similar  request  for  review  of  the  grant  made  in  Case 
No.  12,841  and  dismissed  by  the  Court  in  its  September  16, 
1955  order.  The  only  remaining  question  in  Case  No. 

12,938,  therefore,  is  whether  the  Commission  properly 
denied  appellant's  protest  to  the  WWSW  grant  on  the  ground 
that  the  grant  was  made  after  hearing  and  that  under  Sec¬ 
tion  309(c)  of  the  Act  a  protest  may  only  be  filed  to  a 

_8  / 

grant  made  without  hearing. 

8/  We  recognize  that  if  the  Commission  should  be  held  to 
have  abused  its  discretion  in  keepint  WWSW  in  hear|ing  after 
WWSW  resolved  its  conflict  with  Pittsburgh  Radio,  [appellant 
would  have  been  entitled  to  comparative  consideration  at 
that  point,  assuming  its  own  application  to  have  been  other¬ 
wise  satisfactory. 


10 


It  appears  that  appellant’s  Statement  of  Questions 
Presented  set  forth  in  its  brief  is  in  general  accord 
with  onr  view  of  the  issues  to  be  resolved  upon  this  ap¬ 
peal.  However,  appellant's  brief  contains  considerable 
argument  throughout  with  respect  to  matters  which  go  to 
the  qualifications  of  WWSW  and  the  question  of  whether  a 
grant  to  WWSW  is  substantively  in  the  public  interest. 

Thus,  for  example.  Telecasting  argues  that  a  grant  should 
not  be  made  to  WWSW  because  WWSW  intends  to  give  Pittsburgh 
Radio  an  interest  in  the  station,  and  cites  considerable 
authority  on  the  point  (Br.  39).  But  such  matters,  now  in 
bearing  before  the  Commission,  have  nothing  to  do  with  the 
question  of  whether  they  are  properly  resolved  by  retain¬ 
ing  WWSW  in  hearing.  We  shall  not  attempt  to  meet  such 
extraneous  contentions,  but  deem  it  essential  to  point 
out  their  presence  at  the  outset  of  this  brief. 

It  may  be  noted  in  this  connection  that  if  appellant 
is  able  to  sustain  its  contention  that  it  was  entitle!  to 
comparative  consideration  of  its  application,  the  matter 
will  have  to  be  remanded  to  the  Commission  for  a  compar¬ 
ative  hearing,  and  the  disposition  of  any  additional 
issues  with  respect  to  the  qualifications  of  the  applicants 
would  then  be  a  matter  for  determination  by  the  Commission 
upon  the  basis  of  a  record  to  be  made  at  a  comparative 
hearing.  And,  if,  as  we  believe,  the  Commission  properly 
retained  WWSW  in  hearing  status  and  properly  dismissed 
appellant's  application  and  denied  its  protest,  the  ap¬ 
peals  must  be  dismissed.  Whether  appellant  could  then 


11 


appeal  the  grant  to  WWSW,  if  that  grant  should  be  confirmed 
by  the  Commission  after  the  conclusion  of  the  rehearing 
proceeding  now  pending,  is  a  question  which  need  not  be 
examined  here.  Until  such  grant  is  made  any  appeal  from 
it,  as  pointed  out  supra .  is  premature.  Whether  ap- 

I 

pellant  would  have  standing  to  appeal  it,  if  made,  need 

_2/ 

now  be  determined. 


SUMMARY  OF  ARGUMENT 


The  Commission  did  not  violate  due  process  orj  any 
of  its  procedural  rules  in  determining  that  Section 
1.387(b)(3)  of  its  Rules  barred  appellant’s  application 
from  comparative  consideration,  nor  did  it  abuse  ijts  dis¬ 
cretion  in  denying  appellant  a  waiver  of  that  rulel 
Since  the  1953  decision  in  Woodruff.  Inc..  9  Pike  & 
Fischer,  Radio  Regulation  385,  the  Commission  has  con¬ 
sistently  applied  a  policy  in  the  processing  of  tele- 
vision  applications  of  retaining  in  hearing  statusj a  sole 
applicant  remaining  in  a  comparative  proceeding,  ajfter 
other  applicants  have  "dropped-out"  or  a  merger  beitween 


competing  applicants  has  been  effected.  This  polijcy, 
the  effect  of  which  is  to  maintain  the  existing  protection 

9/  Of  course,  if  appellant  fails  in  its  present  appeals, 
it  could  not  appeal  a  subsequent  grant  to  WWSW,  made  after 
the  conclusion  of  the  rehearing  proceeding,  on  the!  ground 
that  it  was  a  competing  applicant.  It  would  not  have 
standing  on  that  basis.  See  Allen  T.  Simmons  v.  Federal 
Communications  Commission.  83  U.S.  App.  D.C.  262,  jL69 
F.  2d  670,  cert,  den.  335  U.S.  846. 
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afforded  such  applications  from  competition  from  newly- 
filed  applications,  rests  principally  on  the  Commission's 
policy  judgment  that  retention  in  hearing  status  of  a  sole 
remaining  applicant  serves  the  very  practical  purpose  of 
rapidly  instituting  new  television  service  in  areas  where 
it  is  needed. 

Appellant  has  not  shown  that  this  policy  judgment  of 
the  Commission  which  prevents  the  last-minute  filing  of 
competing  applications  where  the  sole  remaining  applicant 
in  a  comparative  proceeding  has  gone  through  hearing  and 
which  permits  the  Commission  to  explore  in  hearing  any 
issues  raised  with  respect  to  such  remaining  application, 
is  unreasonable.  Nor  do  the  procedural  rules  and  auth¬ 
orities  relied  on  by  appellant  establish  that  the  Commis¬ 
sion  was  required  to  return  WWSW* s  application  to  the 
processing  line,  thus  permitting  the  filing  of  appellant's 
appli cation. 

II 

The  Commission's  determination  that  the  grant  to  WWSW 
was  not  protestable  since  it  was  not  a  grant  made  "without 
hearing"  under  Section  309(a),  47  D.S.C.  Section  309(a)  is 
correct.  The  record  fully  demonstrates  that  the  grant  to 
WWSW  was  made  after  a  hearing  held  in  accordance  with  the 
provisions  of  Section  309(b),  47  D.S.C.  Section  309(b),  thus 
rendering  inapplicable  the  terms  of  Section  309(c),  the  ?pro 
test"  section  of  the  Act. 
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But  in  any  event,  it  is  unnecessary  to  decide  this 
question,  for  if  appellant  prevails  on  its  argument  that 

j 

dismissal  of  its  application  was  illegal,  and  that  it  was 

i 

denied  its  Ashbacker  rights,  a  new  comparative  heatring 
would  have  to  be  held,  thus  rendering  moot  the  question 

of  whether  the  protest  to  NWSW  s  grant  was  properly 

. 

denied.  Moreover,  since  the  WWSW  application  is  n^>w 
before  the  Commission  by  virtue  of  the  rehearing  which 
the  Commission  ordered  thereon,  it  is  clear  that  it  the 
Commission  should  confirm  the  grant  to  VWSV,  it  wo^ild 
be  one  made  after  hearing,  thus  obviating  the  necessity 
for  deciding  whether  or  not  the  original  grant  was!  made 
after  hearing. 


i 


i 


I 
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ARGUMENT 

I.  THE  COMMISSION  PROPERLY  DETERMINED  THAT  WWSW'S 
APPLICATION  SHOULD  BE  RETAINED  IN  HEARING  STATUS 
AND  THAT  SECTION  1.387(b)(3)  OF  THE  RULES  BARRED 
APPELLANT  FROM  RECEIVING  COMPARATIVE  CONSIDERATION 
WITH  WWSW. 

In  Case  No.  12,841  the  sole  question  is  whether  the 

Commission  abused  its  discretion  or  violated  any  of  its 

own  rules  in  determining  that  the  provisions  of  Section 

1.387(b)(3)  of  its  Rules  precluded  appellant  from  receiving 

comparative  consideration  with  the  application  of  WWSW. 

la/ 

Section  1.387(b)(3)  provided  in  substance  that  an  ap¬ 
plication  which  is  mutually  exclusive  with  another  ap¬ 
plication  already  designated  for  hearing  will  be  consol¬ 
idated  for  hearing  with  such  other  application  only  if  it 
is  filed  at  least  60  days  (in  the  case  of  broadcast  ap¬ 
plications)  before  the  date  on  which  the  hearing  on  the 
prior  application  is  scheduled.  An  application  filed 
after  that  date  will  be  dismissed  without  prejudice  to 
its  being  refiled  only  after  a  decision  is  rendered  on 
the  prior  application  or  after  such  application  is  dis¬ 
missed  or  removed  from  hearing. 

There  is  no  question  but  that  Section  1.387(b)(3) 
constituted  a  bar  to  appellant's  application  up  until 
the  time  WWSW  and  Pittsburgh  Radio  resolved  their  con¬ 
flict  by  the  agreement  of  June  2,  1955.  Nor  does  ap¬ 
pellant  dispute  the  propriety  of  the  "cut-off”  rule, 
and  its  requirement  that  an  application  be  filed  before 

10y  The  Section  as  it  then  read  is  set  forth  in  full  in 
the  Appendix,  infra.  It  has  since  been  amended  in  re¬ 
spects  not  pertinent  here.  See  20  F.R.  10161. 
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i 

a  hearing  commences  on  another  application  in  ordet  to 

11/ 

receive  comparative  consideration.  Appellant's  main 
contention  is  that  WWSW* s  application  should  have  been 
taken  out  of  hearing  because  of  the  June  2,  1955  agree¬ 
ment,  and  that  if  this  had  been  done,  this  application 
would  have  been  entitled  to  comparative  hearing. 

Appellant's  argument,  although  not  so  stated,! is  in 
reality  a  dispute  with  the  Commission's  policy  in  handling 
television  applications  which,  after  being  set  for  com¬ 
parative  hearing,  because  of  conflict  with  another  ap¬ 
plication,  become  available  for  grant  because  of  the  re- 

moval  of  the  conflict.  That  policy,  which  is  in  complete 

! 

accord  with  all  applicable  provisions  of  law  and  the  Com- 

mission's  rules,  is  that  "an  application  is  not  required 

i 

to  be  returned  to  the  processing  line  when  the  only 
mutually  exclusive  application  is  dismissed"  CR.  6840). 

This  policy  is  based  on  compelling  considerations.!  The 
"freeze"  which  was  imposed  on  the  processing  of  new  tele- 
vision  applications  between  September  30,  1948  and  April 

I 

11,  1952,  while  the  Commission  resolved  numerous  difficult 

problems  concerning  the  allocation  of  television  stations, 

unavoidably  delayed  the  establishment  of  this  important 

new  medium  of  communications  for  a  considerable  period  of 

11/  In  fact,  the  substance  of  Section  1.387(b)(3)  jwas 
suggested  by  the  decision  of  the  Supreme  Court  in  Ashbacker 
Radio  Corp.  v.  Federal  Communications  Commission.  &26  D.S. 
327,  333. 


i 
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time.  When  the  Commission  was  able  to  "lift”  the  "freeze" 


12/ 

in  1952,  it  was  faced  with  the  problem  of  how  to  implement 
as  rapidly  as  possible  its  statutory  duties  "to  make  avail¬ 
able,  so  far  as  possible,  to  all  the  people  of  the  United 
States  a  rapid,  efficient.  Nation-wide,  and  world-wide 

W 

wire  and  radio  communication  service"  and  to  "generally 

encourage  the  larger  and  more  effective  use  of  radio  in 

14/ 


the  public  interest." 

The  filing  of  a  tremendous  number  of  new  television 
applications  was  anticipated  in  1952  when  the  Sixth  Report 
and  Order  was  adopted.  This  included  not  only  entirely  new 
applications  for  the  greatly  expanded  number  of  channels  now 


available,  but  also  the  refiling  under  the  new  rules  of 
applications  previously  submitted  and  caught  in  the  "freeze." 
In  order  to  expedite  the  necessary  steps  in  their  disposition 
in  an  orderly  fashion,  a  special  processing  procedure  was 
established  in  the  Sixth  Report  and  Order  as  an  amendment 
to  footnote  10  to  Section  1.371  of  the  Rules.  This  pro¬ 
cedure  included  inter  alia  the  institution  of  separate 
processing  lines  for  different  categories  of  applications 
set  up  on  the  basis  of  the  then  lack  of  television  service 

12/  See  the  Sixth  Report  and  Order  in  Docket  Nos.  8736, 
e^  aj...  adopted  April  11,  1952,  17  F.R .  3905,  Vol.  1.  Part  3 
Pike  &  Fischer,  Radio  Regulation  91:599.  The  Sixth  Report 
itself  gives  an  indication  of  the  difficult  problems  which 
had  to  be  resolved  before  processing  could  be  resumed. 

While  the  basic  problem  necessitating  the  "freeze”  was 
that  existing  television  stations  were  found  in  1948  to 
have  been  inadequately  separated  from  each  other,  with 
resulting  excessive  interference,  many  other  matters  were 
resolved  in  the  proceeding,  including  the  question  of 
color  television. 

13/  Section  1  of  the  Act,  47  U.S.C.  151. 

14/  Section  303(g)  of  the  Act,  47  U.S.C.  303(g). 
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in  the  various  communities.  Its  stated  purpose  wajs  "to 
make  television  service  available  to  the  greatest  number 

of  people  in  the  shortest  period  of  time  consistent  with 

i 

I 

the  provisions  of  the  Communications  Act  and  the  public 
interest."  See  Sixth  Report  and  Order,  Par.  983-992,  Vol. 
1,  Part  3  Pike  &  Fischer,  Radio  Regulation  91:1001^-91: 
1002.  By  the  fall  of  1954,  the  Commission  was  able  to 


delete  the  temporary  processing  procedure  adopted  n 

1952,  which  had  been  amended  from  time  to  time,  because 

the  processing  of  uncontested  applications  was  on  aj  cur- 

rent  basis  and  all  of  the  contested  applications  requiring 

j  15/ 

comparative  hearing  had  been  designated  for  hearing.  See 
Report  and  Order  adopted  October  20,  1954,  19  F.R.  |6881, 

11  Pike  &  Fischer,  Radio  Regulation  1541.  However,  many 


comparative  hearings  among  mutually  exclusive  television 
applicants  remained  for  disposition,  which  meant  that  the 
public’s  demand  for  television  service  in  the  communities 
affected  would  still  remain  at  least  partially  unsajtis- 

i 

I 

fied.  Among  these,  of  course,  was  the  pending  hearing  for 
Channel  11  in  Pittsburgh. 


It  was  in  the  light  of  these  considerations  th^t  the 
Commission  adopted  its  policy  for  the  television  service 
that  an  application  once  designated  for  hearing  because  of 
its  mutual  exclusivity  with  another  application  forjthe 


same  channel  in  the  same  city  should  be  kept  in  heading, and 
retain  the  protection  of  Section  1.387(b)(3)  where  tjhe  con- 

i 

fiict  was  resolved  by  the  "drop-out"  of  a  competing 

15/  The  same  order  adopted  a  new  rule.  Section  1.37^,  govern¬ 
ing  the  processing  of  television  applications.  This  rule  has 
been  subsequently  amended  on  March  7,  1956.  21  F.R.!  1594, 

1595.  _ L 
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applicant  or  a  merger  of  the  two  parties. 

The  Commission  had  in  one  case  prior  to  the  institu¬ 
tion  of  this  policy  returned  a  television  application  to 
the  processing  line  where  a  conflict  was  removed  by  the 
dismissal  of  a  competing  application,  on  the  ground  that 
no  inquiry  into  the  applicants'  basic  qualifications  had 
been  made  prior  to  the  hearing  and  that  the  removal  of 
the  conflict  required  a  return  of  the  remaining  applica¬ 
tion  to  the  processing  line  for  such  examination  and  pos¬ 
sible  grant  without  hearing.  Wichita  Beacon  Broadcasting. 
Inc. .  8  Pike  &  Fischer,  Radio  Regulation  527,  532.  How¬ 
ever,  subsequent  to  the  Wichita  Beacon  case,  the  Commis¬ 
sion  adopted  a  procedure  of  processing  all  television 
applications  for  basic  qualifications  prior  to  hearing 
even  where  a  comparative  hearing  among  competing  applicants 
was  necessary.  In  view  of  that  change,  and  primarily 
because  of  its  view  that  the  protection  against  late 
fiied  applications  afforded  by  Section  1.387(b)(3)  should 
be  retained  by  applicants  once  set  for  hearing,  the  Com¬ 
mission  also  determined  that  a  return  of  the  remaining 
application  to  the  processing  line  would  not  be  required 
wfiere  one  of  two  competing  applicants  dropped  out  after 
the  start  of  a  hearing. 

This  new  policy  was  clearly  enunciated  in  Woodruff. 
Inc. .  9  Pike  &  Fischer,  Radio  Regulation  385,  decided  on 
May  28,  1953,  almost  two  years  before  the  question  arose 
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in  the  present  case.  It  has  been  consistently  fallowed 
in  succeeding  cases  where  one  applicant  either  dropped 
out  completely  or  the  two  applicants  resolved  their  con- 
flict  by  a  prospective  merger  to  follow  the  grant  Of  one 
of  the  applications.  Head  of  the  Lakes  Broadcasting  Co. . 

9  Pike  &  Fischer,  Radio  Regulation  801;  KWK .  Inc. .  I  10 

I  . 

Pike  &  Fischer,  Radio  Regulation  489;  Wisconsin  Brj>ad- 
casting  System.  Inc..  10  Pike  &  Fischer,  Radio  Regula¬ 
tion  1253;  Salisbury  Broadcasting  Corp. .  9  Pike  &  ^ischer, 
_ - _ 

16/  It  is  clear  that  the  basic  reason  for  the  abandonment 
of  the  procedure  followed  in  the  Wichita  Beacon  ca^e,  supra, 
was  not  the  subsequent  change  in  the  processing  procedure 
but  rather  a  determination  that  Section  1.387(b)(3)  pro¬ 
tection  should  be  afforded  in  all  television  merger  or 
"drop-out"  cases.  See  John  Poole  Broadcasting  Co. .  9 
Pike  &  Fischer,  Radio  Regulation  387,  decided  the  same 
day  as  the  Woodruff  case,  where  the  Commission  retained 
the  remaining  applicant  in  hearing  upon  a  voluntary  dis¬ 
missal  of  a  competing  application,  although  these  pp- 
plications  had  been  processed  under  the  old  procedure, 
i.e.,  no  findings  on  basic  qualifications  had  been  [made 
prior  to  designation  for  hearing.  The  Commission  tjhere 
stated: 

"Although  the  applications  of  Poole  and  Gross 
were  designated  for  hearing  under  our  former  hear¬ 
ing  procedures,  the  facts  of  the  instant  case  are 
similar  in  material  respects  to  those  relating  to 
the  application  of  Woodruff,  Inc.,  where  in  oqr 
Memorandum  Opinion  and  Order  of  this  date  j_ 9  RR  38 37, 
we  have  concluded  that  in  hearing  cases  where  jail 
but  one  of  the  applications  have  been  dismissejd, 
public  interest  requires  that  the  remaining  appli¬ 
cation  be  afforded  the  immunity  of  the  30-day  [cut¬ 
off  rule  as  provided  by  §  1.387(b)(3)  of  the  Commis¬ 
sion’s  Rules  in  order  to  speed  television  service 
to  a  community.  Just  as  in  the  Woodruff  case,|  supra, 
Poole's  application  in  the  instant  Sacramento  jcase 
has  been  on  file  for  more  than  a  reasonable  period  of 
time  prior  to  the  30-day  cut-off  date,  during  pfhich 
time  interested  persons  could  have  filed  competing 
applications." 
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Radio  Regulation  402. 

Appellant’s  argument  nowhere  directly  challenges  the 
reasonableness  of  the  Commission’s  policy  of  affording 
protection  against  iate-filed  competing  applications  to 

parties  who  have  gone  through  the  long  and  arduous  prehear- 

JL8/ 

ing  and  hearing  procedures  which  were  had  in  this  case. 

Nor  is  any  reason  of  policy  given  why  it  was  improper  for 
the  Commission  to  explore  in  the  same  hearing  proceeding,  and 
without  removing  the  WWSW  application  to  the  processing  line, 
any  new  questions  which  might  be  raised  by  the  merger  agree¬ 
ment.  Since  WWSW  was  already  in  hearing,  it  was  eminently 
reasonable  for  the  Commission  to  resolve  within  this  ex¬ 
isting  proceeding  any  questions  as  to  WWSW’s  qualifications 
raised  by  the  June  2,  1955  merger  agreement.  There  was  no 
reason  why  the  Commission  had  to  remove  the  case  from  hear- 

17/  Appellant  suggests  that  the  established  doctrine  of  the 
Woodruff  line  of  cases  was  aimed  at  an  emergency  situation 
having  no  present  application  to  Pittsburgh  (App.  Br.  36-37). 
The  contrary  is  true.  Pittsburgh,  the  twelfth  largest  city 
in  the  United  States,  presently  has  only  two  local  commer¬ 
cial  television  stations  in  operation  (one  VHF  and  one  DHF) , 
less  than  any  other  community  of  comparable  size.  Neither 
the  Steuben7ille  nor  Johnstown  stations,  referred  to  by 
appellant,  provides  a  minimum  principal  city  signal  to 
Pittsburgh. 

18/  Te1 ecasting’ s  application  was  tendered  for  filing  on 
Ju^e  27,  i.955.  The  WWSW  application  had  been  designated 
for  hearing  on  March  31,  1954.  In  the  interim  period,  pre- 
hearing  conferences  were  held,  pre-hearing  material  was 
exchanged  by  the  parties,  a  hearing  conference  was  held, 
points  of  reliance  were  exchanged  in  accordance  with  a  rule 
then  in  effect,  providing  for  such  material,  further  hearing 
conferences  were  held,  and  actual  hearing  was  held  commencing 
on  September  15,  1954. 
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ing  status  before  designating  it  for  further  hearing  in  its 

19/ 

order  of  November  25,  1955.  Certainly  it  was  not  required 
to  do  so  solely  to  provide  an  opportunity  for  some  new  party, 

such  as  appellant,  to  file  a  competing  application  ^t  this 

i 

late  stage. 

19/  The  further  issues  designated  for  hearing  are  tlje  fol¬ 
lowing  (R.  6992-6993): 

"1.  To  ascertain  the  effect  of  the  June  2,  1955  agreement, 
the  provisions  of  any  amendments  thereto  either  formal 
or  informal  and  their  effect  if  any  upon  such  agree¬ 
ment,  and  whether  there  are  any  understandings  between 
the  parties  to  the  agreement  affecting  said  agreement. 

2.  To  determine  the  extent  to  which  the  terms  and  pro¬ 
visions  of  the  June  2  agreement  have  been  or  wi[ll  be 
effectuated  and  the  dates  upon  which  such  effectua¬ 
tions  have  taken  or  will  take  place. 

3.  To  determine  whether  implementation  of  the  ternis  of 
the  June  2  agreement  or  any  amendments  or  understand¬ 
ings  in  relation  thereto  have  resulted  or  will  jresult 
in  transfer  of  control  from  VWSW  to  Supply  Hou^e  and 
whether  such  transfer  of  control,  if  any,  is  contrary 
to  the  provisions  of  Section  310(b)  of  the  Comatunloa- 
tions  Act  of  1934,  as  amended,  and  the  Commission's 
Rules  and  policies  thereunder. 

4.  To  determine  whether,  pending  disposition  of  WJAS(AM) 
and  FM  by  Supply  House,  the  relationship  of  the  partlas 
to  the  June  2  agreement  as  expressed  in  said  agreement 
and  any  amendments  of  understandings  with  respdot 
thereto  results  in  a  violation  of  Commission  polloy 
expressed  in  Macon  Television  Co..  7  Pike  6  Fincher 

RR  703  and  897. 

5.  To  determine  the  extent  of  overlap  between  Station 
VWSW  and  Station  WHJB  and  whether  suoh  overlap  results 
or  will  result  in  a  violation  of  Commission  polloy 
expressed  in  Maoon  Television  Co.,  supra. 

6.  To  determine  the  effeot  of  the  June  2  agreement  upon 
WWSW's  financial  qualifications  and  whether  WW$W 
remains  financially  qualified  to  oonstruot,  ow^  and 
operate  the  station  as  proposed  in  its  application  as 
amended. 

7.  To  determine  in  the  light  of  the  evldenoo  adduced 
under  the  foregoing  Issues  whether  the  grant  t4  VWSW, 
Inc.  should  be  set  aside." 


! 
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Appellant's  argument  is  that  the  alleged  changes  brought 
about  at  the  present  time  in  the  nature  of  WWSW  made  it  a 
different  application  (Br.  20-24),  and  that  therefore  under 
Sections  1.373(g)  and  1.365(b)  of  the  Commission's  Rules 
the  Commission  was  required  to  remove  the  WWSW  application 
from  hearing  before  it  could  grant  it  (Br.  24-39).  Other¬ 
wise,  the  appellant  says,  the  Commission  is  amending  its 
rules  improperly  under  the  Administrative  Procedure  Act 
(Br.  35-39),  and  appellant  has  wrongfully  been  denied  a 
comparative  hearing  under  Ashbacker  Radio  Corp.  v.  Federal 
Communications  Commission.  326  O.S.  327  (Br.  40-44). 

The  difficulty  with  this  argument  is  that  the  rules 

relied  upon  do  not  require  the  result  appellant  asserts 

flows  from  them.  Appellant's  brief  contains  considerable 

argument  devoted  to  the  question  of  the  alleged  changes  in 

WWSW  flowing  from  the  agreement  of  June  2,  1955  and  alleged 

present  interests  in  WWSW  allegedly  granted  to  Pittsburgh 

Radio  by  that  agreement  in  violation  of  Section  310(b)  of 

20/ 

the  Communications  Act,  47  O.S.C.  310(b).  These  questions, 

as  appellant  recognizes,  are  now  being  resolved  in  a  further 

hearing.  What  conclusion  the  Commission  will  reach  upon 

them,  and  whether  or  not  it  will  find  a  grant  to  WWSW  to 

be  in  the  public  interest  in  the  light  of  these  issues, 

20/  Section  310(b)  provides  in  pertinent  part:  MNo  con¬ 
struction  permit  or  station  license,  or  any  rights  there¬ 
under,  shall  be  transferred,  assigned,  or  disposed  of  in  any 
manner,  voluntarily  or  involuntarily,  directly  or  indirectly, 
or  ty  transfer  of  control  of  any  corporation  holding  such 
permit  or  license,  to  any  person  except  upon  application  to 
the  Commission  and  upon  finding  by  the  Commission  that  the 
public  interest,  convenience,  and  necessity  will  be  served 
thereby.  ** 


23 


is  of  course  problematical.  But  is  not  relevant  here, 
for  the  Commission  has  held  both  in  its  opinion  dismissing 
appellant's  application  filed  after  the  June  2,  1935  agree¬ 
ment  was  submitted  (Memorandum  Opinion  and  Order  of  July 
20,  1955,  R.  6840)  and  in  its  subsequent  opinion  setting 
the  WSW  application  for  further  hearing  on  issues  raised 
by  that  agreement  (Memorandum  Opinion  and  Order  of  November 

i 

25,  1955,  R.  6987-6993),  that  the  WWSW  application!  should 
be  retained  in  hearing  status.  The  question  then  |Ls  not 

f 

whether  there  were  features  of  the  merger  agreemenjt  perhaps 


amounting  to  changes  in  the  original  application,  and  re¬ 
quiring  further  consideration,  but  rather  whether  such 
changes  (assuming  them  to  be  present)  could  only  bt  ex¬ 
amined  by  taking  OTSV  out  of  hearing  and  redesignaiing  it 

I 

if  matters  apparently  militating  against  a  grant  w^re 
found  to  be  present.  Neither  Section  1.373(g)  nor {Sec¬ 
tion  1.365(b)  required  that  action. 

Section  1.373(g)  of  the  Commission's  Rules,  while  it 

I 

specifically  provides  for  removing  cases  from  the  bearing 

docket  when  a  conflict  between  mutually  exclusive  ^pplica- 

21/ 

tions  is  removed,  is  part  of  a  rule  which  applies  only 

21 /  Section  1.373(g)  47  C.F.R. 1.373(g)  provided  at  the 
time:  "Frequently,  when  two  cases  are  designated  for 
hearing  because  they  are  mutually  exclusive,  one  of  the 
applicants  amends  and  removes  the  conflict.  Vhereithis 
occurs  the  appropriate  procedure  is  to  petition  fof  leave 
to  amend  and  remove  from  the  hearing  docket.  Such j 
motions  will  be  considered  promptly  and  if  it  appears 
that  the  conflict  which  caused  the  case  originally  i to 
be  set  for  hearing  has  been  removed  and  there  is  nb 
(Footnote  continued  on  page  24) 
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to  standard  broadcast  (AM)  applications,  as  the  Com¬ 
mission  pointed  out  when  it  dismissed  Telecasting's  ap¬ 
plication  (S.  6840).  For  Section  1.373  is  specifically 
entitled  HProcedure  with  respect  to  processing  of  standard 

broadcast  applications. ”  That  provision  therefore  is 

22/ 

unquestionably  not  applicable  here.  And  Section  1.365(b) 

does  not  require  that  an  application  be  removed  from 

21/  (Footnote  continued  from  page  23) 
other  obvious  conflict,  the  two  cases  will  be  removed 
from  the  hearing  docket  and  placed  back  in  their  proper 
position  (as  determined  by  the  file  numbers)  in  the 
processing  line.  Petitions  for  amendment,  removal  from 
the  hearing  docket,  and  grant  will  not  be  entertained 
insofar  as  they  request  a  grant.  The  Examiner,  or 
Motions  Commissioner  if  an  Examiner  has  not  yet  been 
designated,  in  acting  on  such  petitions,  will  dismiss 
the  request  for  a  grant.  In  such  a  case  the  matter 
will  simply  be  put  back  in  its  proper  place  in  line.” 

See  20  F.R.  9923,  9934.  This  Section  has  since  been  amended, 
21  F.R.  1594-5.  -  -----  -  -  ... 

22/  Appellant  apparently  recognizes  this  (Br.  31,  footnote), 
but  still  contends  that  in  Head  of  the  Lakes.  9  Pike  & 
Fischer,  Radio  Regulation  801,  and  in  this  case,  the 
Commission  "without  documentation  of  any  kind”  stated 
that  the  rule  is  not  applicable  to  television  cases. 

It  is  difficult  to  see  what  sort  of  documentation  was 
required. 

In  view  of  the  non-applicability  of  this  Section, 
such  cases  as  Surety  Broadcasting  Co..  4  Pike  &  Fischer, 
Radio  Regulation  103,  and  Hilltop  Management  Corp. .  9 
Pike  &  Fischer,  Radio  Regulation  1350a  (Telecasting  Br. 

30),  where  AM  applicants  were  removed  from  hearing  upon 
the  removal  of  a  conflict,  are  of  course  not  applicable. 

Nor  are  such  cases  as  Radio  Reading.  6  Pike  &  Fischer, 

Radio  Regulation  182  or  Palo  Alto  Radio  Station.  Inc.. 

7  Pike  &  Fischer,  Radio  Regulation  963  (Telecasting  Br. 
24-25),  in  which  AM  applicants  were  removed  from  hearing 
under  Sections  1.373(i)  and  1.373(h)  because  of  changes 
between  individual  ownership  and  a  partnership,  when 
those  subsections  of  Section  1.373  provided  that  a  major 
amendment  which  really  involved  the  substitution  of  a 
different  application  required  a  change  in  file  number. 
Section  1.373(1)  (14  F.R.  751,  760),  applied  in  the 
Radio  Reading  case,  had  become  1.373(h)  when  the  Palo 
Alto  case  was  decided. 15  F.R.  4948). 

(Footnote  continued  on  page  25) 
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i 

! 

i 


hearing  in  the  event  of  a  "drop-out"  or  an  agreement 

looking  to  a  prospective  merger  of  qualified  applicants 

23/ 

in  a  comparative  hearing.  It  only  says  that  an  Jappli- 
cation  will  not  be  removed  from  the  hearing  docket!  unless 
the  Motions  Commissioner  shall  determine  that  a  proposed 

I 

| 

amendment  substantially  affects  the  issues  and  ordjers 


the  application  removed  from  hearing.  Not  only  wais  no 


amendment  filed  here,  but  no  such  determination  or!  order 


was  made.  The  reason  is,  not  that  the  Commission  Wil¬ 
fully  ignored  an  applicable  rule,  but  rather  that  [Section 

22/  (Footnote  continued  from  page  24) 

J.  Granville  Clark.  7  Pike  &  Fischer,  Radio  Regula¬ 
tion  92  (Telecasting  Br.  24),  was  an  AM  case  involving 
an  extension  of  time  for  completion  of  construction  under 
an  outstanding  construction  permit,  and  Rainbow.  Inc. . 

FCC  Public  Notice  29290,  February  28,  1956  (Telecasting 
Br.  24)and  Radio  Suburbia.  Inc..  FCC  55-766,  Orderj  dated 
July  6,  1955  (Telecasting  Br.  30)  were  both  AM  cases  in¬ 
volving  engineering  changes  in  an  application,  one  of 
which  (Rainbow.  Inc.)  was  not  even  in  hearing. 

Finally,  Don  Lee  Broadcasting  System.  7  Pike  & 

Fischer  Radio  Regulation,  1093  (Br.  24,  30-31)  is  no 
more  in  point  than  the  other  authorities  cited  by  jap- 
pellant.  That  case  involved  a  complete  change  in  pwner- 
ship  of  Don  Lee  whose  application  had  been  con&ali elated 
with  certain  renewal  proceedings  being  held  o~  other 
facilities  owned  by  Don  Lee  Broadcasting.  The  substitu¬ 
tion  of  completely  new  owners  for  those  who  had  originally 
applied  for  the  television  station,  the  fact  that  jthe 
Commission  had  not  passed  on  the  qualifications  of  these 
new  owners  in  connection  with  the  television  application, 
and  the  further  fact  that  no  disposition  had  been  made 
of  the  television  application  filed  by  Don  Lee  because 
of  the  "freeze"  render  this  case  clearly  inapposite* 

23/  Section  1.365(6)  49  C.F.R.  I  1.  365(b),  1  Pike  & 
Fischer,  Radio  Regulation  51:263  provides: 

"When  leave  to  amend  has  been  granted  after  an  ap¬ 
plication  has  been  designated  for  hearing,  the  applica¬ 
tion  will  not  be  removed  from  the  hearing  docket  unless 
the  Motions  Commissioner  shall  determine  that  the  proposed 
amendment  substantially  affects  the  issues  upon  which  the 
application  has  been  designated  for  hearing  and  orders 
that  the  application  shall  be  removed  from  the  heading 
docket.  An  amended  application  which  has  been  removed  from 
the  hearing  docket  will  be  reexamined  by  the  Commission  and 
when  necessary  will  be  redesignated  for  hearing  at  a  sub¬ 
sequent  time." 
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1.365(b)  is  on  its  face  not  intended  to  cover  this  type 
of  situation. 

In  this  connection,  it  is  significant  that  there  is 
no  television  rule  corresponding  to  Section  1.373(g), 
which  is  specifically  addressed  to  the  situation  of  a 
removal  of  a  conflict  after  designation  for  hearing. 

Section  1.365(b)  does  not  cover  the  same  situation  for 

24/ 

television,  and  has  never  been  interpreted  as  doing  so. 

The  basic  question  here  was  whether  WWSW  should  be  ac¬ 
corded  the  protection  of  Section  1.387(b)(3).  Section 
1.387(b)(3)  itself  does  not  indicate  the  answer  pre¬ 
cisely.  In  the  Wichita  Beacon  case,  8  Pike  &  Fischer, 

Radio  Regulation  527,  the  Commission,  as  noted  above, 
removed  a  television  application  from  hearing  after  removal 
of  a  conflict.  It  did  so  solely  on  policy  grounds  without 

24/  Thus  Grand  Island  Broadcasting  Co..  7  Pike  &  Fischer, 
Radio  Regulation  823  (Telecasting  Br.  30)  was  an  AM  case 
in  which  although  the  removal  of  a  conflict  was  present, 
the  Commission  removed  the  remaining  application  from 
hearing  under  Section  1.365(b)  because  of  an  amendment 
relating  to  location  of  antenna  site  and  signal  intensity 
which  required  reprocessing  to  determine  signal  strength 
over  a  Commission  monitoring  station.  And  WSWZ,  Inc..  4 
Pike  &  Fischer,  Radio  Regulation  488b  (Telecasting  Br.  30), 
was  also  an  AM  case  in  which  a  conflict  was  removed  and 
the  remaining  applicant  wished  to  amend  to  specify  a  lower 
power.  The  Commission  held  that  both  Section  1.373(h) 
(which  then  read  as  did  Section  1.373(g)  at  the  time  of 
the  instant  case)  and  Section  1.365(b)  were  applicable, 
presumably  Section  1.373(h)  to  the  conflict  removal  and 
Section  1.365(b)  to  the  power  amendment  which  meant  there 
might  be  no  need  for  a  hearing  on  interference  to  other 
stations  which  was  one  of  the  original  issues. 

Appellant  has  cited  no  other  cases  utilizing  Section 
1.365(b)  which  might  have  any  bearing. 


any  mention  of  reliance  on  Section  1.365(b),  or  of;  course 
Section  1.373(g).  That  policy  was  publicly  changed  in 


Woodruff.  Inc..  9  Pike  &  Fischer,  Radio  Regulation  385, 
and  the  subsequent  television  cases  in  which  a  "dr|>p-out" 
or  merger  was  involved.  Thus  there  was  no  impropejr  amend¬ 
ment  of  a  rule  or  violation  of  a  rule,  but  rather  jthe 
formulation  of  policy  on  a  case-to-case  basis  with  ref- 
erence  to  a  particular  situation.  As  the  Supreme  pourt 
has  held  "the  choice  made  between  proceeding  by  geheral 


rule  or  by  individual  ad  hoc  litigation  is  one  thajt  lies 

I 

I 

primarily  in  the  informed  discretion  of  the  adminijstrati ve 
agency."  Securities  6-  Exchange  Commission  v.  Chenjgry  Corp. . 
332  D.S.  194,  203.  Surely  here,  where  the  policy  iras 
formulated  long  before  Telecasting  sought  its  comparative 


hearing,  there  was  no  arbitrary  use  of  the  ad.  hoc  approach. 

| 

Appellant's  claim  of  an  Ashbacker  right  (Br.  40-44)  is 
thus  not  sustainable.  The  Supreme  Court  held  in  Ajhbacker 


Radio  Corp.  v.  Federal  Communications  Commission.  326  D.S. 

i 

327,  that  an  application  which  was  mutually  exclusive  with 


another  application  and  equally  available  for  consideration 
under  the  Commission's  rules  should  be  given  a  hearing  on 
equal  terms  with  the  other  application.  But  the  question 
here  is  whether  Telecasting's  application  was  avaijable  for 
comparative  consideration  with  that  of  WWSW.  Unless  WWSW 
were  removed  from  hearing,  no  such  mutual  exclusivity  could 
be  present.  It  is  submitted  that  Telecasting,  as  a  late 
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25/ 

applicant  under  Section  1.387(b)(3),  had  no  right  to 
a  comparative  hearing  with  WWSW  unless  some  established 
rule  or  policy  required  removal  of  WWSW  from  hearing,  and 
that  the  Commission's  valid  and  established  policy  was  to 
the  contrary. 


25/  Appellant  also  contends  that  it  was  entitled  to  have 
Section  1.387(b)(3)  waived  if  that  Section  was  indeed  a  bar 
to  its  application  (Br.  43-44).  The  Commission  held  that  a 
waiver  was  not  warranted  (R.  6841).  In  view  of  the  rights 
of  the  other  parties  involved,  who  had  been  in  hearing  for 
a  considerable  period  of  time,  and  Telecasting's  lateness, 
this  was  clearly  reasonable.  For,  although  Telecasting 
argues  that  it  was  prevented  from  applying  for  Channel  11 
until  the  Commission  repealed  its  "anti-straddling"  rule  in 
October,  1954  (Br.  44),  it  does  not  explain  why  it  waited 
until  June  27,  1955  to  apply  for  the  channel.  Telecasting 
was  clearly  tardy  even  under  its  own  explanation.  Moreover, 
it  is  clear  that  repeal  of  the  "anti-straddling"  rule,  which 
was  done  because  the  Commission  had  completed  processing  all 
of  the  many  television  applications  filed  after  the  lifting 
of  the  "freeze"  and  had  either  granted  them  or  designated 
them  for  hearing,  was  not  intended  to  permit  parties, such 
as  Telecasting,,  who  had  received  uncontested  grants,  to  ap¬ 
ply  for  channels  already  in  hearing. 

Appellant's  final  argument  that  Section  1.387(b)(3) 
should  have  been  waived  rests  on  Van  Curler  Broadcasting 
Corp. .  11  F. C. C.  1132.  But  for  several  reasons,  appellant's 
reliance  on  that  case  is  misplaced.  The  Van  Curler  case 
involved  an  entirely  different  situation  unconnected  with 
the  problem  presented  here.  The  Commission  there  determined 
that  the  uncertainty  as  to  the  availability  of  the  facilities 
applied  for  (the  availability  of  the  frequency  applied  for 
was  contingent  upon  affirmance  in  court  of  the  Commission's 
revocation  of  an  existing  license  on  the  frequency;  see 
Federal  Communications  Commission  v.  WOKO.  Inc..  329  D.S. 

223)  may  have  deterred  parties  other  than  Van  Curler  from 
applying,  and  that  the  matter  should  be  reopened  for  new  ap¬ 
plications.  The  Van  Curler  case  was  clearly  decided  on  the 
basis  of  an  unusual  situation,  in  which  the  Commission  rec¬ 
ognized  that  it  might  have  been  preferable  to  hold  the  Van 
Curler  application  aside  pending  final  resolution  of  the 
question  whether  the  existing  licensee  on  the  frequency 
should  be  renewed. 


♦  s- .  v. •  -29- 


APPELLANT 

•s 

PROTEST  ON 

THE 

GROUND 

THAT 

THE  GRANT 

TO  WWSW  HAD 

BEEN 

MADE  AFTER 

HEARING. 

IN 

ANY  EVENT. 

THIS 

POINT 

NEED  i 

NOT  BE  DECIDED. 

By  Section  309(c)  of  the  Communications  Act 


k/ 


where  a 


grant  has  been  made  "without  a  hearing",  a  party  ip  interest 


who  alleges  with  the  particularity  required  by  that  section  the 


facts,  matters,  and  things  claimed  to  render  the  grant  invalid, 

is  entitled  to  protest  the  grant  and  have  it  designated  for 

hearing  on  appropriate  issues.  The  Commission's  .dismissal 

of  the  protest  filed  by  appellant  to  the  grant  of 

plication  turned  on  the  fact  that  since  that  grant | had  been 

27/ 

made  after  a  hearing.  Section  309(c)  was  inappli 
(R.  6970-6971).  In  light  of  the  proceedings  which [were  had 

i 

before  the  Commission  both  before  and  after  the  Jupe  2nd 
agreement  between  WWSW  and  Supply  House,  appellant's  claim  that 

I 

there  has  not  been  a  hearing  on  the  WWSW  application  is 

incorrect.  It  is  indisputable  that  the  grant  to  WWSW  was 

based  on  findings  by  an  Examiner,  made  in  a  hearing  proceeding. 

26 /Section  309(c),  47  O.S.C.  309(c).  The  "protest"!  provision 
of  the  Communications  Act,  Section  309(c),  was  amended  on 
January  20,  1956,  by  Public  Law  391,  85th  Cong.,  2n|d  Sess., 

70  Stat.  3.  The  respects  in  which  this  Section  was!  amended 
are  not  pertinent  here.  Section  309(c),  as  it  stood  at  the 
time  the  Commission  construed  it  here,  is  set  forth!  at  pp.  41-2 
of  the  appendix  to  appellant's  brief. 

27 /The  denial  of  appellant's  protest  dit  not  foreclpse  its 
right  to  question  the  grant  by  other  appropriate  remedies 
afforded  by  the  Communications  Act  which  are  not  dependent  on 
the  prior  absence  of  a  hearing.  Appellant  had  openlto  it  the 
right  to  seek  reconsideration  and  rehearing  of  the  grant  under 
Section  405,  which  it  did  in  the  same  pleading  as  the  protest. 
The  Commission,  by  its  order  of  November  25,  1955,  granted 
rehearing. 


Ws  ap- 
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The  Examiner  issued  an  initial  decision  which,  after  discussing 
the  merger  agreement,  found  that  WWSW  was  qualified  and  that 
a  grant  of  its  application  would  serve  the  public  interest. 

(R.  6826-6829).  The  Commission,  in  its  Memorandum  Opinion  and 
Order  of  July  22,  1955,  affirmed  the  initial  decision  and 
granted  the  WWSW  application  (R.  6442-6445). 

Appellant  appears  to  make  two  arguments  in  support  of  its 
right  to  protest  the  WWSW  grant.  In  the  first  place,  it  sug¬ 
gests  the  hearing  was  illegal  and  that  for  the  reasons  dis¬ 
cussed  in  Point  I  of  this  brief,  the  case  should  have  been 
removed  from  hearing.  For  the  reasons  set  forth  above  we 
do  not  think  this  argument  has  any  validity.  But  in  any  event 
it  is  not  necessary  to  consider  whether  a  protest  would  lie 
against  a  grant  made  after  hearing,  where  the  hearing  was  im¬ 
properly  held.  For  if  appellant  should  prevail  in  its  content¬ 
ion  that  the  WWSW  application  was  illegally  retained  in  hearing, 
a  comparative  hearing  in  which  appellant  would  be  a  party  would 
appear  to  be  required.  In  that  event  a  new  decision  would  be 
made  after  such  a  hearing  and  upon  the  new  record,  and  the 
question  of  whether  the  grant  originally  made  to  WWSW  was  in 
the  publio  interest  would  be  moot.  Alternatively,  appellant 
seems  to  argue  that  the  consideration  given  to  the  merger  agree¬ 
ment  in  the  Examiner's  initial  deoislon  and  the  Commission's 
Memorandum  Opinion  and  Order  affirming  the  grant  to  WWSW  was 
inadequate.  But  a  protest  under  Seotion  309(c)  Is  available 
only  where  a  grant  has  been  made  without  hearing  under  Seotion 
309(a),  and  not  where  it  is  alleged  that  a  Seotion  309(b)  hear¬ 
ing  his  been  defective. 
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But,  in  any  event,  we  do  not  believe  that  these  questions 

i 

as  to  whether  appellant's  protest  was  properly  denied  require 
decision  by  this  Court.  For  appellant  cot  only  protested  the 
grant  to  WWSW  under  Section  309(c),  but  also  soughi  rehearing 

I 

under  Section  405  of  the  Act.  The  Commission  is  n<j>w  holding 

i 

l 

such  a  rehearing  on  the  WWSW  application.  Therefore,  even 

j 

if  it  could  be  contended  that  the  original  grant  was  not 

made  after  a  hearing,  it  is  clear  that  any  final  grant  which 

i 

j 

may  be  made  to  WWSW  will  be  made  after  hearing  and j appel lant * s 

l 

protest  to  the  original  grant  would  in  effect  "wash  out". 


CONCLUSION 

For  the  foregoing  reasons,  the  orders  of  the  Cjornmission 
should  be  affirmed. 

Respectfully  submitted. 


Warren  E.  Baker 
General  Counsel 

t 

i 

Richard  A.  Solomon 
Assistant  General  Counsel 


Daniel  R.  Ohlbaum 
Counsel 


Edward  W.  Hautanen 
Counsel 
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APPENDIX 

Section  1.387(b)(3)  of  the  Commission's  Rules  provided, 
at  the  time  the  orders  appealed  from  were  entered,  as 
follows : 

Section  1.387(b) 


(3)  Any  person  who,  prior  to  the  time  the  ap¬ 
plication  in  question  was  designated  for  hearing,  had 
filed  with  the  Commission  a  mutually  exclusive  application. 

Any  application  that  is  mutually  exclusive  with  another 
application  or  applications  already  designated  for  hearing 
will  be  consolidated  for  hearing  with  such  other  application 
or  applications  only  if  the  application  in  question  is  filed 
at  least  30  days  before  the  date  on  which  the  hearing  on 
the  prior  application  or  applications  is  scheduled,  provided 
however  that  in  the  case  of  applications  for  broadcast 
stations  the  said  period  shall  be  60  days.  If  the  scheduled 
date  is  changed,  the  date  last  set  shall  govern  in  determin¬ 
ing  the  timeliness  of  an  application  for  purposes  of  this 
paragraph.  If  the  application  is  filed  after  the  30-day 
period,  or  in  the  case  of  broadcast  applications  after  the 
60-day  period,  it  will  be  dismissed  withoutjprej udice/ and* wi 11 
be  eligible  for  refiling  only  after  a  decision  is  rendered  by 
the  Commission  with  respect  to  the  application  or  applications 
designated  for  hearing  or  after  such  applications  are  dismissed 
or  removed  from  hearing. 
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i 

REPLY  BRIEF  FOR  APPELLANT 

L  | 

Comments  on  Counterstatements  of  the  Case  | 

Since  certain  statements  contained  in  appellee's  (FCC|Br. ,  pp.  1-7) 
and  Pittsburgh  Radio's  Counterstatements  of  the  Case  (Br.  pp.  3-5),  adopt¬ 
ed  in  toto  by  WWSW,  Inc.  (Br. ,  p.  2),  are  misleading,  a  few  cautionary 
observations  seem  advisable. 

I 

1.  As  recognized  by  appellee  (FCC  Br. ,  p.  2),  the  Commission  on 
March  31,  1954,  ex  parte  and  in  advance  of  the  hearing,  found  each  of  the 
applicants  (as  then  constituted)  "legally,  technically,  and  financially  quali- 
fled.  "  Accordingly,  the  hearing  which  the  Commission  ordered  on  March 
31,  1954  was  confined  solely  to  comparative  matters  (R.  351-354),  i.  e. , 
which  of  the  three  applicants  was  best  qualified  (experience -wise,  program- 
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wise,  etc. ).  In, other  words,  the  "background  and  experience  of  the  appli¬ 
cants”  (FCC  Br. ,  p.  2)  was  an  issue  in  the  proceeding  only  to  the  extent 
of  showing  which  applicant  possessed  superior  qualifications,  not  for  the 
purpose  of  impugning  the  Commission’s  ex  parte  finding  that  each  applicant 
was  legally  and  otherwise  qualified. 

Evidence  of  any  changes  in  the  legal,  technical  or  financial  qualifica¬ 
tions  of  the  applicants,  occurring  after  such  designation,  by  reason  of  mer¬ 
gers,  ”drop-outs”,  or  the  substitution  of  new  officers  or  stockholders, 
would  have  been  inadmissible  because  not  within  the  scope  of  the  issues. 

The  Examiner  is  in  no  position  to  receive  evidence  or  make  findings  on 
matters  not  embraced  in  the  hearing  order  under  which  the  hearing  is  con¬ 
ducted.  To  assert,  as  does  WWSW  (Br. ,  p.  16),  that  the  ”FCC  determina¬ 
tion  of  qualifications  was  fortified  by  the  hearing,  ”  and  that  ”it  is  not  likely 
that  the  Examiner  would  have  undertaken  to  grant  the  WWSW  application  if 
the  long  competitive  hearing  had  developed  anything  to  invalidate  the  earli¬ 
er  determination  of  the  qualifications  of  the  parties”  is  errant  nonsense. 

No  evidence  to  impugn  the  ex  parte  finding  of  the  Commission  was  admissi¬ 
ble  under  the  limited  comparative  issues  specified  in  the  March  31,  1954 
Order.  Unless  and  until  those  issues  were  expanded  by  the  Commission, 
such  evidence  was  net  relevant  to  the  proceeding.  His  authority  is  restrict¬ 
ed  to  receiving  ’’relevant  evidence".  Section  7  (b)  of  the  Administrative 
Procedure  Act  5  U.S.  C.  Sec.  1006  (b).  It  is  this  fact  which  makes  it  so 
imperative  that  applications,  after  substantial  changes  therein  occur,  be 
returned  to  the  processing  line,  so  that  they  can  be  restudied  and  if  need  be 
redesignated  for  hearing  on  meaningful  issues. 

2.  As  pointed  out  in  our  opening  brief  (pp.  31-35),  the  June  2,  1955 
contract  raised  new  matters  which  were  not  passed  upon  by  the  Commis¬ 
sion  (because  non-existent)  on  March  31,  1954  (cf.  WWSW  Br. ,  p.  12)  and 
which  were  not  cognizable  by  the  Examiner  under  the  comparative  issues 
on  which  he  was  assigned  to  hear  evidence  and  make  findings.  The  Com¬ 
mission,  after  the  grant  was  made  on  July  20,  1955,  recognized  that  the 
contract  raised  matters  which  should  have  been  gone  into  and  ordered  a 
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new  Examiner  to  take  evidence  and  prepare  an  Initial  Decision  on  seven 
issues  (Telecasting  Br. ,  pp.  32-35).  Thus,  the  statement  in  the  Com¬ 
mission’s  Brief  (FCC  Br. ,  p.  3,  fn.  3)  that  "the  record  has  been  subse¬ 
quently  reopened  on  several  occasions,  both  by  the  Examiner  and  the  Com¬ 
mission”  should  not  be  construed  as  meaning  that  the  Commission  reopened 
the  record  or  added  new  issues  prior  to  the  grant.  The  Examiner  on  two 
occasions  reopened  the  record  prior  to  the  grant,  but  the  scope  of  his 
jurisdiction  was  limited  to  the  original  issues  specified  in  the  March  31, 

1 954  Order.  Rule  0. 231  (g),  1 RR  50:231  (g).  It  was  not  until  after  the 
grant  was  made  that  the  Commission  enlarged  the  Examinee's  authority 

i 

to  go  into  matters  not  embraced  in  the  original  issues  —  matters  arising 
out  of  the  June  2  merger  contract  (R.  6987).  This  point  is  important,  be- 

i 

cause  under  the  procedures  being  followed  by  the  Commission,  there  is 
no  method  by  which  the  Commission  prior  to  a  grant  can  go  into  substan¬ 
tial  matters  arising  after  the  original  designation  —  the  Examiner  cannot 
explore  such  problems  because  his  jurisdiction  is  restricted  to  the  issues 
specified  in  the  original  hearing  order  (50  RR  231  (g) );  similarly  the  Com¬ 
mission  cannot  go  into  such  matters  except  by  going  au  dehors  the  hearing 
record,  contrary  to  its  published  notice  (see  section  8  (a)  of!  the  Adminis¬ 
trative  Procedure  Act,  5U.S.C.  Sec.  1007(a)). 

i 

3.  The  assertion  by  Commission  counsel  (FCC  Br.  pj.  3)  that  prior 
to  the  release  of  an  initial  decision,  "the  parent  company  of  WWSW  and 
Pittsburgh  Radio  entered  into  an  agreement  of  June  2,  1955  .  .  .  which 
provided,  in  substance,  that  Pittsburgh  Radio  would  have  an  option  to  pur- 
chase  a  50%  interest  in  WWSW”  is  inaccurate  in  three  respects:  (a)  There 
were  four  parties  to  the  June  2  contract  -  the  parent  company  of  WWSW 
(P  G  Publishing  Company),  WWSW,  Inc.  itself,  Pittsburgh  Radio  Supply 

i 

House,  Inc. ,  and  the  majority  stockholders  of  the  latter  corporation 
(Supplemental  Joint  Appendix,  p.  I);1  the  contract  was  not  solely  between 

i 

— 

The  June  2,  1955  contract  is  reprinted  in  a  Supplemental  Joint  Appendix  filed  by  WwSW,  Inc. ,  on 
April  23.  1956.  That  document  is  hereinafter  cited  as  Supp.  JA  p. _ . 
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P  G  and  Pittsburgh  Radio,  (b)  It  was  the  majority  stockholders  of  Pitts¬ 
burgh  Radio,  not  the  corporation  itself,  which  was  accorded  the  right  to 
acquire  50%  of  the  stock  of  WWSW,  Inc.  C3upp.  JA  pp.  15-19);  Pittsburgh 
Radio  (as  a  corporation)  thus  dropped  out  of  the  picture  as  an  applicant 
for  Channel  11.  (c)  In  the  carefully  worded  agreement  of  June  2,  1955 
the  term  "option”  is  nowhere  used  (|3upp.  JA  pp.  1-57).  Pittsburgh  Radio 
and  its  majority  stockholders,  as  of  June  2,  1955,  would  not  have  been 

satisfied  with  a  mere  option.  They  were  past  the  option  stage.  They  in- 

*  - 

sisted  on  immediate  rights  (interim  directors,  veto  rights,  escrows,  a 
50%  equity,  etc. ),  well  in  advance  of  the  acquisition  of  formal  legal  title 
to  the  stock.  Or,  stated  another  way,  the  decision  to  acquire  50%  of 
WWSW,  Inc.  was  made  in  the  June  2  contract  itself;  the  contract  merely 
spelled  out  the  steps  to  be  taken  to  place  legal  title  to  that  stock  in  the  hands 
of  the  majority  stockholders  of  Pittsburgh  Radio.  In  the  meantime  they 
were  granted  present  rights  and  equities  in  WWSW,  Inc.  For  the  lawyers 
who  drafted  the  June  2  contract  to  have  used  the  term  "option"  would  have 
been  to  use  inaccurate  legal  nomenclature.  The  contract  conferred  valua¬ 
ble  and  important  present  rights  —  it  was  not  a  mere  option  exercisable 
at  some  future  date  (see  Telecasting  Br.  pp.  17-24). 

4.  Appellee’s  assertion  (FCC  Br.  p.  3,  fn.  4)  that  "subsequent  to 
the  disposal  of  Pittsburgh  Radio’s  other  licenses  it  was  to  acquire  its  50% 
interest  in  WWSW,  Inc.  "  is  likewise  erroneous.  As  of  June  2,  1955,  Pitts¬ 
burgh  Radio  was  the  licensee  of  three  radio  stations:  WJAS  (AM  and  FM), 
Pittsburgh,  and  WHJB,  Greens  burg,  Pennsylvania.  Greensburg  is  part 
of  the  Pittsburgh  Metropolitan  Area,  as  defined  by  the  United  States  Cen¬ 
sus.  The  June  2  contract  provided  for  the  transfer  by  the  escrow  agent 
of  50%  of  the  stock  of  WWSW  to  the  majority  stockholders  of  Pittsburgh 
Radio  (for  which  payment  has  already  been  made)  when  they  disposed  of 
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WJAS  (AM  and  FM).  The  contract  made  no  mention  of  WHJB,  and  so  far 
as  the  parties  themselves  were  concerned  Pittsburgh  Radio  was  under  no 
duty  to  dispose  of  WHJB.  The  disposal  of  that  license  was  riot  a  condition 
precedent  to  their  acquisition  from  the  escrow  agent  of  legal  title  to  50% 
of  the  stock.  With  AM  station  WWSW  and  AM  station  WHJB  both  covering 
the  Pittsburgh  Metropolitan  Area,  this  means  that  one  group  owning  two 


AM  stations  would  be  jointly  operating  a  TV  station  serving  pie  same  mar¬ 
ket,  in  violation  of  the  Macon  principle  (Times-World  Corp.|,  11  RR  334, 
344).  It  was  the  failure  of  the  June  2  contract  to  make  provision  for  the 
disposal  of  WHJB  which  led  the  Commission  to  include  special  issues  on 
this  point  in  its  November  28,  1955  Order  (R.  6993). 

5.  The  Examiner  reopened  the  record  on  June  13,  19^5  "to  receive 
additional  evidence"  (R.  6309-6310);  it  was  not  reopened  solely  "to  receive 

I 

the  agreement"  of  June  2,  1955  (cf.  FCC  Br.  pp.  3-4;  Pittsljurgh  Br.  p.  9). 

The  assertion  by  the  Commission’s  General  Counsel  (FCC  B^.  p.  4)  that 

l 

"the  propriety  and  effect  of  the  June  2nd  agreement  was  examined"  into 
at  the  further  hearing  on  June  27-29,  1955  is  misleading.  The  Commis¬ 
sion’s  Broadcast  Bureau,  whose  representative  participated  jin  the  further 

! 

hearing,  admitted  in  its  September  1  pleading  (R.  6930)  that  Ino  "substan- 

I 

tive  analysis"  was  made  of  the  June  2  agreement  prior  to  thej  July  20  grant. 

No  serious  study  of  the  "propriety  and  effect"  of  the  contract  was  made  at 

j 

the  brief  hearings  on  June  27-29,  1955.  Had  such  a  study  been  made  at 

i 

! 

'  i 

1  Although  the  parties  contemplated  that  WJAS  (AM  and  FM)  would  be  sold,  action  which  would  require 
the  Commission’s  prior  consent  under  section  310(b)  of  the  Act.  it  should  be  noted  that  the  June  2  con¬ 
tract  also  allows  Pittsburgh  Radio  to  make  "such  other  disposition  thereof  as  may  be  permitted  under  the 
rules,  regulations,  and  policies  of  the  FCC"  (Supp.  JA.  p.  16,  section  5.03),  whereupon  the  escrow 
agent  is  bound  to  turn  over  50^  of  the  stock  of  WWSW.  Inc.  and  50*Jk  of  the  notes  to  the  Pittsburgh  Radio 
group.  A  licensee  can  turn  in  his  license  and  discontinue  the  operation  of  his  station  without  any  consent 
whatever  from  the  Commission.  With  the  television  franchise  valued  at  a  figure  in  excess  of  $5,000,000.00 
(Supp.  JA.  p.  25),  the  signing  off  if  need  be  of  WJAS  (AM  and  FM),  a  property  worth  perhaps  5^fc  of  that 
figure,  to  obtain  legal  title  to  50^  of  the  television  station  is  not  an  unlikely  contingency.  It  must  be  re¬ 
membered  that  the  June  2  contract  is  enforceable  as  between  the  parties  in  the  courts  of  Pennsylvania  in 
accordance  with  its  own  terms.  Regents  of  Georgia  v.  Carroll.  338  U.  S.  556.  As  betweien  the  parties, 
it  is  the  state  Court's  interpretation  of  the  contract,  not  that  of  the  Commission,  which  is  decisive.  W.  Wright 
Esch.  12  RR  1250.  1251  (1955). 
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that  point,  it  would  not  have  been  necessary  for  the  Commission  on  Novem¬ 
ber  28,  1955  to  order  the  hearing  which  it  did  (R.  6987).  What  happened 
is  simple  —  the  Commission  assumed  (erroneously,  as  events  have  shown 
and  as  an  analysis  of  the  contract  would  have  made  clear)  that  a  mere  op¬ 
tion  was  involved  and  that  the  contract  would  be  analyzed  at  a  later  date 
when  a  formal  transfer  application  was  filed.  The  only  use  made  of  the 
contract  at  the  further  hearing  in  June  1955  was  to  show  that  Pittsburgh 
Radio  had  abandoned  its  original  application  and  was  joining  in  the  request 
for  a  grant  of  the  ”WWSW  application”  (in  which  the  majority  stockholders 
of  Pittsburgh  Radio  had  important  interests  by  virtue  of  the  June  2  contract). 

In  his  Initial  Decision  (R.  6408-6411),  so  that  there  be  no  doubt  on 
this  score,  the  Examiner  did  not  analyze  the  June  2  contract  on  the  vital 
public  interest  factors  which  the  Commission,  long  after  the  grant,  de¬ 
cided  that  it  should  look  into.  And  he  cannot  be  criticized  for  this  omission, 
because  the  March  31,  1954  issues  (delimiting  the  scope  of  his  hearing 
powers)  were  restricted  to  ’’comparative  matters.  ”  It  is  this  very  fact 
which  renders  so  essential  the  need  for  returning  applications  to  the  pro¬ 
cessing  line  for  restudy  and  reexamination  to  prevent  improvident  grants, 
after  the  original  hearing  issues  have  been  mooted  by  subsequent  occur¬ 
rences  raising  new  problems. 

6.  Counsel  for  the  Commission  (FCC  Br.  p.  4)  notes  that  the  Exam¬ 
iner  made  reference  to  the  March  31,  1954  finding  of  the  Commission  that 
each  of  the  applicants  was  found  to  be  ’legally,  financially,  and  technically 
qualified.  ”  But  that  finding  was  predicated  on  the  applications  as  they  were 
constituted  on  March  31,  1954.  As  we  trust  we  made  clear  in  our  opening 
brief,  by  reason  of  the  June  2  merger  agreement,  the  Pittsburgh  Radio 
group  had  already  acquired  rights  in  WWSW,  Inc.  on  July  20,  1955  (Br. 
pp.  18-20)  and  the  ”WWSW  application”  which  the  Commission  granted  on 
that  date  was  not  the  ”WWSW  application”  designated  for  hearing  on  March 
31,  1954  (Br.  pp.  20-24).  The  corporate  shell  alone  remained  —  with  dif¬ 
ferent  capitalization,  equitable  (and  ultimately  legal)  ownership,  program¬ 
ming,  staffing,  assets,  and  financing. 
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n. 

Comments  on  Counterstatements  as  to  Jurisdiction 

- . - -l— 

i 

Telecasting  is  in  substantial  accord,  if  we  construe  it  aright,  with 
the  Commission’s  Jurisdictional  Statement  (FCC  Br.  pp.  7-11).  Com¬ 
mission  counsel  recognizes  (Br.  pp.  8,  30)  that  the  appeal  in  Case  No. 

12841  encompasses  the  question  whether  the  Commission  rightly  dismissed 
Telecasting’s  application  for  Channel  11,  the  question  whether  the  ”WWSW 
application”  should  have  been  returned  to  the  processing  line,  the  question 
whether  Telecasting  was  entitled  to  an  Ashbacker  hearing,  and  the  ques¬ 
tion  whether  the  Commission  reasonably  refused  to  grant  appellant  a  waiver 

i 

of  Rule  1.  387  (b)  (3)  (if  such  rule  be  otherwise  construed  as  i  barrier  to  a 
comparative  hearing).  In  fact,  Commission  counsel  admit  that  they  have 
no  particular  quarrel  with  appellant’s  Questions  Presented  and  that  each  of 

I 

those  questions  are  properly  before  this  Court  (FCC  Br.  p.  10). 

Commission  counsel,  however,  label  certain  arguments  advanced 
by  appellant  as  ’’extraneous  contentions”  (FCC  Br.  p.  10).  In  so  doing 
counsel  fail  to  recognize  their  intended  import.  We  deny  that  those  con¬ 
tentions  are  extraneous.  The  June  2  contract  by  its  own  terms  represents 
the  entire  agreement  between  the  parties  (Supp.  JA  p.  30,  section  8. 05). 

Its  provisions  are  elaborate,  clear,  and  unambigious.  The  impact  of  that 
contract  on  the  qualifications  of  WWSW,  Inc.  and  on  matters|  affecting  the 
public  interest  are  highlighted  in  Telecasting’s  brief  in  support  of  the  follow¬ 
ing  propositions  germane  to  the  appeal  in  Case  No.  12841:  (a)  That  WWSW, 

i 

Inc. ,  on  July  20,  1955,  as  a  result  of  the  June  2  merger  agreement,  is  not 
the  corporate  applicant  which  was  before  the  Commission  wlien  the  Commis- 

i 

sion  ordered  a  comparative  hearing  on  March  31,  1954;  (b)  tjhat  the  ’WWSW 
application,  "as  a  result  of  the  June  2  agreement,  was  not  tile  ”WWSW  ap¬ 
plication"  reviewed  by  the  Commission  on  March  31,  1954;  (p)  that  the 
changes  were  so  substantial  as  to  be  tantamount  to  a  new  application;  (d) 
that  this  new  application  was  never  designated  for  hearing  and  hence  never 


i 
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enjoyed  any  "umbrella  protection;"  (e)  that  until  granted  or  designated  for 
hearing  it  ran  the  risk  of  other  persons  filing  mutually  exclusive  applica¬ 
tions  for  the  same  facility,  which  in  turn  would  require  an  Ashbacker 
hearing.  If  we  be  right  that  such  was  the  effect  of  the  contract,  Commis- 

V  > 

sion  counsel  seemingly  recognize  that  Telecasting  was  entitled  to  a  com-  V 
parative  hearing  (cf.  FCC  Br.  pp.  10,  30). 

We  similarly  believe  that  an  analysis  of  the  June  2  contract,  and 
reference  to  the  public  interest  considerations  it  raises,  are  germane 
to  our  contention  that  the  "WWSW  application"  should  as  a  minimum,  if 
the  amendment  route  was  allowed,  have  been  returned  to  the  processing 
line.  In  our  opening  brief  we  pointed  out  (a)  that  the  Examiner's  functions 
were  limited  to  comparative  matters  specified  in  the  March  31,  1954  order; 

(b)  that  public  interest  matters  inherent  in  the  June  2,  1955  contract  were, 
of  course,  not  considered  by  the  Commission  on  March  31,  1954;  (c)  that 
the  June  2  contract  presented  real  public  interest  problems;  (d)  that  the 
Examiner  could  not  conduct  an  investigation  into  these  matters  because  his 
functions  were  restricted  to  comparative  matters  only;  (e)  that  the  record 
which  the  Commission  reviewed  on  July  20,  1955  contained  no  data  on  new 
problems  arising  from  the  June  2  agreement;  (f)  that  such  matters  cannot 
be  ignored;  (g)  that  the  procedures  specified  by  the  Commissions  rules 
(Rule  1. 387  (b)  (3)  and  Rule  1. 365  (a) )  for  meeting  such  situations  and  ex¬ 
amining  into  such  questions  is  to  return  the  application  to  the  processing 
line,  for  restudy  by  the  staff  and  resubmission  to  the  Commission,  and 
if  need  be  for  redesignation  for  hearing. 

Stated  another  way  we  are  not  asking  the  Court  at  this  time  to  pass 
upon  the  legality  or  illegality  of  the  various  provisions  of  the  June  2,  1955 
contract;  we  are  merely  endeavoring  to  make  clear  to  the  Court  that  the 
contract  raised  new  problems  which  the  Commission  could  not  anticipate 
and  did  not,  of  course,  consider  on  March  31,  1954,  problems  which  the 
Examiner  was  precluded  from  exploring  under  comparative  issues,  and 
which  had  to  be  gone  into  on  or  before  July  20,  1955  if  the  Commission  was 
to  discharge  its  statutory  responsibilities  (i.  e.  conclude  that  a  grant  would 
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serve  "public  interest,  convenience,  and  necessity").  The  proper  way  to 
make  such  study,  under  the  Commission’s  published  Rules,  where  the 
original  issues  become  moot  by  subsequent  "drop-outs, "  mergers,  or  in- 
tervening  developments,  is  to  return  the  application  to  the  processing  line 
for  restudy  (Rules  1.  387  (b)  (3)  and  1.  365  (b) ). 

The  appeal  in  Case  No.  12938,  as  Commission  counsel  point  out 
(FCC  Br.  p.  9),  presents  the  question  whether  the  July  20  grant  was  pro- 
testable  under  Section  309  (c)  of  the  Communications  Act.  If  the  grant  was 

i 

predicated  on  a  hearing  record,  it  is  not  protestable;  if  the  grant  was 
"unilateral",  i.  e. ,  based  on  an  ex  parte  study  of  the  application  by  the 
Commission  (and  not  on  the  evidence  adduced  in  the  comparative  hearing) 
it  is  protestable.  Federal  Broadcasting  System  v.  Federal  Communications 
Commission,  12  RR  2048,  2050  (U.S.  App.  D.  C.  Case  No.  12252). 

We  agree,  of  course,  with  Commission  counsel  that  if  we  sustain  our 
contention  that  we  were  entitled  to  a  comparative  hearing,  the  protest  point 
becomes  moot  (FCC  Br.  10,  30;  Telecasting  Br. ,  p.  45).  iut  we  vigorous¬ 
ly  disagree  with  the  suggestion  of  Commission  counsel  (FCd  Br.  pp.  13, 

31)  and  the  intervenors  (Pittsburgh  Br.  pp.  2,  5,  8;  WWSW  Br.  pp.  16-19), 
that  the  Commission’s  decision  denying  appellant’s  "protest^  lost  its  final¬ 
ity  by  reason  of  the  Commission’s  later  action  granting  a  limited  rehearing 
under  Section  405.  In  enacting  Section  309  (c)  in  1952,  Congress  conferred 
on  "parties  in  interest"  a  remedy  in  addition  to  section  405.  The  two  reme¬ 
dies  are  not  mutually  exclusive.  A  "party  in  interest"  or  "person  aggrieved" 
may  invoke  both  sections.  A  hearing  on  properly  pleaded  factual  issues  is 
mandatory  under  Section  309  (c);  it  is  discretionary  under  Section  405.  Sec- 

j 

tion  309  (c),  as  worded  at  all  times  here  relevant,  made  a  suspension  of  a 
new  grant  of  this  type  automatic  while  a  hearing  is  held  on  all  properly 
pleaded  issues.  In  granting  a  rehearing  under  Section  405,  the  Commis¬ 
sion  restricted  the  hearing  to  seven  issues  and  failed  to  suspend  the  grant. 

i 

If  the  grant  was  protestable  under  Section  309  (c),  the  grant  Should  have 

I 

been  suspended  and  a  hearing  should  have  been  ordered  on  the  twenty-four 
issues  spelled  out  in  detail  in  Telecasting’s  protest.  Hence,  the  fact  that 


o 
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the  Commission  is  now  conducting  a  hearing  on  seven  issues  under  Section 
405  does  not  render  moot  appellant’s  contention  that  the  grant  was  protest- 
able,  that  the  grant  should  have  been  suspended,  and  that  a  hearing  should 
have  been  held  on  24  issues. 

This  Court  has  heretofore  held  that  an  appeal  will  immediately  lie 
under  Section  402  (b)  of  the  Act  from  the  partial  denial  of  the  relief  pro¬ 
vided  by  Section  309  (c)  even  while  a  hearing  is  being  held  on  the  protest. 

Van  Curler  Broadcasting  Corp.  v.  Federal  Communications  Commission, 

96  U.S.  App.  D.  C.  184,  225  F.  2d  23  (1955).  In  requiring  action  by  the 
Commission  within  30  days  (originally  20  days)  on  protests.  Congress  in¬ 
tended  to  provide  prompt  relief  to  ’’persons  aggrieved.  ”  Action  on  the  pro¬ 
test  portion  of  a  combined  pleading  seeking  relief  under  Sections  309  (c)  and 
405  is  severable  from  the  rehearing  portion,  immediately  reviewable  under 
section  402  (b)  of  the  Act,  just  as  are  separate  judgments  of  a  federal  dis¬ 
trict  court.  Cf.  Federal  Rules  of  Civil  Procedure,  Rule  54  (b). 

Here  the  Commission  acted  on  the  two  portions  of  Telecasting’s  plead¬ 
ing  of  August  22  on  two  separate  dates  —  the  protest  portion  on  September 
23  and  the  rehearing  portion  on  November  28,  1955.  In  thus  separating 
joint  protests  and  petitions  for  reconsideration,  the  Commission  could  deny 
the  former,  sit  indefinitely  on  the  latter,  and  thus  defeat  the  prompt  relief 
contemplated  by  Congress,  unless  the  protest  denial  is  immediately  appeal- 
able.  The  denial  of  appellant’s  section  309  (c)  ’’protest”  raising  24  issues 
did  not  lose  its  finality  because  the  Commission  subsequently  ordered  a 
section  405  ’’hearing”  restricted  to  7  issues.  Contrary  to  Pittsburgh  Radio’s 
contention  (Br.  p.  2),  the  denial  of  the  protest  and  the  corollary  failure  to 
suspend  the  grant  is  final,  until  reversed  by  this  Court.  The  Commission’s 
subsequent  proceedings  are  based  on  the  premise  that  that  denial  was  prop¬ 
er  —  a  contention  with  which  we  disagree.  An  entirely  different  and  much 
broader  hearing  is  mandatory  if  we  be  right  on  the  merits.  The  matter  is 
thus  ripe  for  judicial  review.  See  Cohen  v.  Beneficial  Industrial  Loan 
Corp.,  337  U.S.  541.  Congress  intended,  in  enacting  Section  309  (c),  to 
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confer  a  speedy  remedy  to  a  ’’party  in  interest"  —  separate  and  in  addition 
to  Section  405.  The  Southland  case,  relied  on  by  Pittsburgh  Radio  (Br. 
pp.  2,  9),  deals  with  section  405,  not  Section  309  (c). 

At  page  31  of  their  Brief,  Commission  counsel  tip  their  hand  by  re¬ 
vealing  the  cute  "procedural  box"  in  which  they  are  endeavoring  to  place 
appellant.  Knowing  full  well  that  the  original  grant  was  not  predicated  on 
a  hearing  record  (and  hence  that  it  was  protestable),  they  state  that  as  a 
result  of  a  "rehearing"  ordered  on  November  28,  1955  on  seven  issues,  any 
final  grant  will  be  made  "after  hearing",  and  hence  that  the  protest  of  the 
original  grant  (predicated  on  24  issues)  will  "wash  out".  By  this  line  of 
reasoning,  even  though  the  original  grant  was  not  based  on  a  hearing  and 

l 

even  though  Telecasting  acquired  Ashbacker  rights  as  of  June  27,  1955, 

| 

those  rights  would  be  lost  because  of  a  subsequent  hearing,  held  some  six 
months  after  Telecasting  filed  its  application,  and  without  according  Tele¬ 
casting  an  Ashbacker  hearing !  The  hearing  ordered  on  November  28,  1955 
was  the  first  hearing  ordered  on  the  WWSW -Pittsburgh  Radio  merged  appli¬ 
cation  —  a  new  application.  Telecasting  had  filed  for  the  saxxje  facilities 
on  June  27,  1955.  It  had  Ashbacker  rights  which  we  are  confident  that  this 
Court  will  not  permit  the  Commission  to  nullify  by  labeling  the  November 

i 

28  hearing  a  "rehearing",  by  restricting  the  hearing  to  limited  issues  which 
will  no  doubt  result  in  a  reconfirmation  of  the  grant,  and  thus  deprive  ap¬ 
pellant  not  only  of  Ashbacker  but  also  of  "protest"  rights. 


i  I 

Repeated  motions  by  the  intervenon  to  dismiss  the  appeal  in  Case  No.  12989  have  been  denied  by  this 
Court.  See  Order  of  February  10.  1956. 

! 
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Comments  on  the  Merits 


The  appellee  (FCC  Br.  pp.  14-15)  and  each  of  the  intervenors  (Pitts¬ 
burgh  Br.  p.  10;  WWSW  Br.  pp.  5,  8)  construe  Rule  1.387(b)(3)  as  pre¬ 
cluding  an  Ashbacker  hearing  and  as  the  decisive  rule  in  this  case.  We 
disagree.  The  crucial  rule  is  Rule  1. 365(b),  the  prototype  of  Rule  1.373 
(g).1  Rule  1.387(b)  (3),  as  worded  at  all  times  here  relevant,  provided 
that  applications  not  filed  within  a  certain  specified  period  of  time  after 
other  mutually  exclusive  applications  are  designated  for  hearing  are  eligi¬ 
ble  for  comparative  consideration  only  ’’after  such  applications  are  dis¬ 
missed  or  removed  from  hearing”.  In  other  words,  Rule  1.387  (b)  (3) 
by  its  own  terms  contemplates  that  on  occasion  applications  which  have 
been  designated  for  hearing  may  be  ’’dismissed  or  removed  from  hearing”, 
whereupon  new  applications  become  eligible  for  comparative  consideration. 
It  is,  therefore,  necessary  to  look  at  other  rules  of  the  Commission  to  de¬ 
termine  under  what  circumstances  applications  which  have  been  designated 
for  hearing  will  be  subsequently  ’’dismissed  or  removed  from  hearing”. 

In  short,  Rule  1. 387  (b)  (3)  takes  cognizance  of  and  must  be  construed  in 
the  light  of  other  published  procedural  rules  of  the  Commission. 

Other  rules  here  applicable,  and  which  cane  into  play  by  reason  of 
the  June  2,  1955  merger  agreement,  are  the  following: 

(1)  Rule  1.364  precludes  the  filing  of  multiple  applications,  for  sta¬ 
tions  of  the  same  class  to  serve  the  same  community,  ”by  the  same  appli¬ 
cant  or  by  his  successor  or  assignee,  or  on  behalf  or  for  the  benefit  of  the 
original  parties  in  interest”.  Pittsburgh  Radio  Supply  House,  Inc.  origin¬ 
ally  filed  for  the  exclusive  use  of  Channel  11  (Docket  No.  8840).  By  virtue 
of  the  June  2  contract,  the  majority  stockholders  of  Pittsburgh  Radio  ac¬ 
quired  important  interests  in  WWSW,  Inc.  and  its  application  for  Channel 
11  (see  Telecasting  Brief,  pp.  17-24).  Thus,  the  Pittsburgh  Radio  group, 

1  The  text  of  pertinent  provisions  of  the  Communications  Act  and  of  the  Commission's  Rules  and  Regula¬ 
tions  have  been  reported  in  Appendix  A  to  our  opening  brief  (pp.  49-56). 
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after  the  June  2  merger  agreement,  had  two  applications  before  the  Com¬ 
mission  in  which  they  had  an  interest  —  their  original  application  for  Chan¬ 
nel  11  pocket  No.  8840)  and  the  "WWSW  application"  (Docket  8730)  in  which 
they  had  significant  rights  (present  and  prospective)  by  reason  of  the  June 
2  merger  contract.  The  co-pendency  of  two  such  application^  violated 
Rule  1.  364,  a  rule  applicable  alike  (and  by  its  own  terms)  to  both  AM  and 
TV.  Monroe  B.  England,  3  RR  485  (1946);  Electric  City  Telecasting  Co. , 


9  RR  64  (1953).  Under  these  circumstances  an  election  must  be  made  be¬ 
fore  the  second  application  is  entertained  and  before  further  processing  of 
either  application  is  undertaken.  Electric  City  Telecasting  Co. ,  9  RR  64, 
66  (1953).  The  June  2  contract  obligated  Pittsburgh  Radio  to|  dismiss  its 
original  application  ^Section  4.  oi,  Supp.  JA  p.  14).  That  application  should 
have  been  dismissed,  under  Rule  1. 364  and  under  uniform  construction 
given  thereto,  before  further  action  was  taken  on  the  "WWSW  application" 

I 

^Telecasting  Br. ,  pp.  27-28). 

Section  308  of  the  Act,  which  precludes  the  dismissal  of  applications 
without  a  hearing,  does  not  prevent  the  Commission  from,  requiring  a  mul¬ 
tiple  applicant  to  elect  which  application  it  desires  to  prosecute.  Rule 
1. 364,  designed  to  prevent  the  clogging  of  the  Commission’s  processes 
by  multiple  applications  by  the  same  group  for  the  same  class  of  facility  in 
the  same  community  is  a  valid  exercise  by  the  Commission  of  its  rule- 
making  functions.  Hence,  under  Rule  1. 364  Pittsburgh  Radio’s  original 
application  should  have  been  dismissed  —  action  contemplated  by  Rule 
1. 387  (b)  (3).  The  contract  and  counsel’s  statement  at  the  June  27  hearing 
made  it  clear  that  Pittsburgh  Radio  no  longer  desired  a  grant  of  its  original 
application.  Such  dismissal  of  Pittsburgh  Radio’s  applicatioji  (Docket 
8830),  coupled  with  Westlnghouse’s  earlier  withdrawal,  would  have  re¬ 
duced  the  number  of  applicants  in  the  Channel  11  hearing  order  on  March 
31,  1954  from  three  to  one  (in  form  as  well  as  reality)  and  would  have  ren¬ 
dered  applicable  another  rule  of  the  Commission  now  to  be  considered. 

(2)  Rule  1.  365(b),  although  negatively  worded,  contemplates  that 
when  changes  occur  which  "substantially  affects  the  issues"  upon  which  the 
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application  was  originally  designated  for  hearing,  the  application  should 
"be  removed  from  the  hearing  docket",  and  after  reexamination  by  the 
Commission  will,  when  necessary,  'be  redesignated  for  hearing  at  a  sub¬ 
sequent  time".  As  Telecasting  made  clear  in  its  opening  brief  (pp.  29- 
35),  the  comparative  and  only  issues  specified  in  the  March  31,  1954  hear¬ 
ing  designation  were  rendered  moot  by  the  subsequent  decision  of  Westing- 
house  and  Pittsburgh  Radio  not  to  prosecute  their  original  applications. 

The  June  2,  1955  contract,  calling  for  Pittsburgh  Radio's  withdrawal,  thus 
"substantially  affected  the  issues".  The  original  comparative  issues  were 
no  longer  relevant.  One  applicant  alone  remained  —  there  was  nothing  left 
to  compare.  Under  Rule  1.  365  (b)  the  WWSW  application,  substantially 
changed  by  the  June  2  contract,  with  the  original  issues  completely  mooted, 
should  have  been  treated  as  a  new  application,  assigned  a  new  file  number, 
and  placed  in  the  processing  line  for  reexamination  and  (If  need  be)  for  re¬ 
designation  for  hearing  on  issues  then  obtaining.  Wichita  Beacon  B /casting, 
Inc.,  8  RR  527  (1952);  Don  Lee  B/casting  System,  7  RR  1093  (1952);  see 
Telecasting  Brief,  pp.  29-39.  It  is  precisely  just  such  action  which  Rule 
1. 387  (b )  (3)  took  notice  of  when  it  expressly  permitted  new  applications  to 
be  considered  with  those  previously  designated  for  hearing  after  such  ap¬ 
plications  are  "dismissed  or  removed  from  hearing". 1 

Pittsburgh  Radio  (Br.  pp.  15,  17,  18,  20)  in  particular,  and  counsel 
for  the  Commission  with  somewhat  less  confidence  (FCC  Br.  p.  25),  sug¬ 
gest  that  Rule  1.  365  (b)  is  not  applicable  because  WWSW  did  not  request 
"leave  to  amend".  Two  wrongs  do  not  make  a  right.  In  our  opening  brief 
we  have  pointed  out  at  some  length  the  substantial  present  impact  which  the 
June  2  contract  had  on  WWSW,  Inc.  and  on  the  "WWSW  application"  — 
modifying  it  in  every  vital  particular  —  capitalization,  officers,  equitable 
(and  ultimately  legal)  ownership,  programming,  staffing,  assets,  and 

1  The  above  quoted  language  was  deleted  by  an  Order  adopted  December  21,  1955,  effective  January  1. 
1956,  duly  published  in  die  Federal  Register.  20  F.R.  10161.  This  change  no  doubt  stems  in  part  from  the 
inwam  litigation.  Counsel  for  the  Commission  recognize  that  Rule  1.387(b)(3)  must  be  applied  in  this  case 
as  it  was  worded  on  July  20.  1955  (FCC  Br.  p.  5,  fa.  6). 
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financing  (Br.  pp.  17-24).  We  have  contended  that  the  WWSW  application, 
as  a  result  of  the  June  2  contract  was  tantamount  to  a  new  application  and 
that  it  should  have  been  treated  accordingly  (Br.  24-25).  If  it  be  so  treat¬ 
ed  it  is  clear  that  the  new  merged  application  was  never  designated  for 
hearing,  that  it  never  acquired  any  ’’umbrella  protection”  uider  Rule 
1.387  (b)  (3),  and  that  it  had  to  be  considered  comparatively  with  other  new 
applications  tendered  for  the  same  facility  (Br.  24-25).  Neither  Rule 
1.387  (b)  (3)  nor  Rule  1.365(b)  would  come  into  play  under  those  circum¬ 
stances. 

But  we  have  also  pointed  out  that,  as  a  minimum,  it  wps  the  duty  of 
the  Commission  to  require  the  WWSW  application  to  be  formally  amended 

i 

to  reflect  the  changes  resulting  from  the  June  2  contract  —  changes  which 
were  substantial  (see  Telecasting  Br.  p.  26).  Section  308(h)  of  the  Com¬ 
munications  Act  calls  for  written  applications  setting  forth  correct  data 
under  oath  regarding  ’’such  facts  as  the  Commission  by  regulation  may 
prescribe”.  The  Commission's  application  forms,  which  are  expressly 

i 

a  part  of  its  Rules  and  Regulations  (Rule  1.311,  1  RR  51:311)  call  for  data 
on  ownership  (legal  and  equitable),  capitalization,  officers,  programming, 
financing,  staffing,  by-laws,  etc.  All  these  crucial  portion?  of  the  original 

i 

”WWSW  application”  were  affected  by  the  June  2  agreement.!  The  ”WWSW 
application”  should  have  been  amended  to  reflect  those  changes.  The  Com- 

I 

mission  has  so  construed  section  308  (b)  in  prior  decisions  aind  such  con- 
struction  is  obviously  necessitated  by  the  language  of  the  staltute.  Inde¬ 
pendent  B/casting  Co. ,  6  RR  1390,  1396  (1951).  In  other  words,  WWSW 
cannot  evade  Rule  1.365(b)  by  failing  to  request  ’’leave  to  amend”,  a  sta¬ 
tutory  prerequisite  expressly  imposed  by  Section  308(b)  of  the  Act  and 
implicitly  contemplated  by  Rule  1. 365  itself.  Thus,  the  fact  that  WWSW 
failed  to  request  leave  to  amend  its  application,  as  required  by  the  statute, 
is  no  reason  to  ignore  the  provisions  of  Rule  1.365(b). 

The  Commission  and  the  intervenors  next  seek  to  evade  the  provi¬ 
sions  of  Rule  1.365(b)  by  arguing  that  this  section  of  the  Rules  does  not 
require  applications  to  be  returned  to  the  processing  line.  The  Rule,  we 
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concede,  is  not  a  model  of  draftsmanship.  It  is  phrased  negatively.  It 
states  that  when  an  application  has  been  amended  to  reflect  changes  after 
it  has  been  designated  for  hearing,  it  "will  not  be  removed  from  the  hear¬ 
ing  docket  unless  the  Motions  Commissioner  shall  determine  that  the  pro¬ 
posed  amendment  substantially  affects  the  issues,  upon  which  the  applica¬ 
tion  has  been  designated  for  hearing  and  orders  that  the  application  shall 
be  removed  from  the  hearing  docket.  An  amended  application  which  has 
been  removed  from  the  hearing  docket  will  be  reexamined  by  the  Commis¬ 
sion  and  when  necessary  will  be  redesignated  for  hearing  at  a  subsequent 
time. "  The  clear  import  of  this  rule  is  that  the  Motions  Commissioner 
shall  remove  the  application  from  the  hearing  docket  when  the  amendment 
"substantially  affects  the  issues  upon  which  the  application  was  designated 
for  hearing. "  The  changes  wrought  by  the  June  2  contract  substantially  af¬ 
fected  the  issues  —  they  mooted  the  comparative  and  only  issues  on  which 
the  application  had  been  designated  for  hearing.1 

Any  doubts  regarding  the  proper  interpretation  of  Rule  1. 365(b), 
applicable  alike  to  all  broadcast  applications  (AM,  FM,  and  TV),  is  made 
clear  by  the  more  detailed  language  of  Rule  1. 373  (g)  governing  AM  applica¬ 
tions.  Rule  1. 373  (g)  was  originally  promulgated  as  a  section  of  a  "press 
release"  dealing  with  the  processing  of  Standard  Broadcast  Applications  — 
issued  at  a  time  when  the  Commission  was  flooded  with  AM  applications 
following  the  lifting  of  the  freeze  after  World  War  II.  This  portion  of  the 
"press  release"  was  a  mere  elaboration  (for  popular  consumption)  of  Rule 
1.365(b)  already  on  the  books.  It  was  phrased  in  "homey"  but  explicit 
language.  After  the  Administrative  Procedure  Act  became  law,  the  "press 
release"  was  assigned  Rule  numbers  and  duly  published  in  the  Federal  Reg¬ 
ister.  Therefore,  it  is  not  possible  to  construe  the  true  import  of  Rule 


1  Id  oot  seeking  leave  to  amend  so  as  to  bring  the  application  up  to  date,  as  required  by  section  308(b)  of  the 
Act  (Independent  B/casting  Co. ,  6  RR  1390.  1396),  die  Motions  Commissioner  was  not  afforded  an  opportunity 
to  order  the  application  returned  to  die  processing  line.  WWSW  thus  evaded  the  "good  cause"  requirement  of 
Rule  1.365(a),  and  Pittsburgh  Radio  likewise  avoided  the  "no  consideration"  affidavit  requirement  of  Rule  1.366. 


1.365(b)  without  taking  cognizance  of  the  more  detailed  interpretation  em¬ 
bodied  in  Rule  1. 373  (g)?  j 

Contrary  to  intervenorTs  assertions  (WWSW  Br.  pp.  t,  4,  fn.  1),  we 
are  not  claiming  (though  the  Commission's  Broadcast  Bureau  so  argued  in 
the  Wichita  Beacon  case)  that  Rule  1.373  (g)  is  by  its  own  terms  applicable 
to  television  applications  (see  Telecasting  Br.  p.  31,  fn.  1).  But  we  do 
contend,  because  of  its  historical  origin  (being  a  mere  elaboration  of  Rule 
1.365  (b))  that  it  should  be  considered  in  order  to  ascertain!  the  true  im- 

r  I 

port  of  Rule  1. 365(b)  —  namely,  that  when  the  changes  in  the  application 
substantially  affect  the  issues,  the  application  should  be  returned  to  the 
processing  line.  Rule  1.373  (g)  has  been  uniformly  so  construed  in  AM 
proceedings  (Telecasting  Br. ,  pp.  29-35).  Counsel  for  the  Commission 
do  not  deny,  and  of  course  could  not  deny,  that  if  this  were  an  AM  case. 


the  WWSW  application  (after  the  June  2  agreement)  would  have  been  return¬ 
ed  to  the  processing  line  pursuant  to  Rule  1.373  (g),  and  tha£  Rule  1.387 
(b)  (3)  would  not  continue  to  provide  any  umbrella  protection  to  an  applica- 
tion  so  ’’removed  from  hearing”:  In  other  words.  Rule  1. 387  (b)  (3),  which 
is  applicable  alike  to  both  AM  and  TV,  is  no  barrier  to  the  removal  of  an 
AM  application  from  hearing  where  the  issues  have  changed;  such  applica¬ 
tion  is  not  afforded  any  umbrella  protection  by  virtue  of  any  previous  des¬ 
ignation  for  hearing. 

In  AM  cases  Rule  1. 387  (b)  (3)  must  be  read  and  applied  in  conjunc¬ 
tion  with  Rule  1.373  (g).  But  as  we  have  seen,  Rule  1.365(b)  (applicable 
to  AM  and  TV)  specifies  no  different  treatment  for  substantially  changed 
TV  applications  than  does  Rule  1.373(g)  for  substantially  changed  AM 
applications  —  in  each  instance  when  the  issues  are  substantially  changed, 
the  TV  application  should  be  returned  to  the  processing  line  under  Rule 

i 

— 

1  Rule  1. 373(g)  was  amended  March  7,  effective  March  16,  1956,  to  read  as  follows:  "When  an  appli¬ 
cation  which  has  been  designated  for  hearing  has  been  removed  from  the  hearing  docket  pursuant  to  section 
1.365(b),  the  application  will  be  returned  to  its  proper  position  (  as  determined  by  the  file  numbers)  in  the 
processing  line  ,  .  In  other  words,  rule  1.373(g)  now  takes  express  cognizance  of  Rules  1.365(b)  and 
the  practice  thereunder  of  returning  AM  cases  to  the  processing  line  (after  a  substantial  change  in  the  issues) 
is  still  followed. 


1.365(b),  just  as  the  AM  application  should  be  similarly  returned  under 
Rule  1.373  (g).  In  both  instances  Rule  1. 387  (b)  (3)  takes  cognizance  of 
the  fact,  when  such  applications  (be  they  AM  or  TV)  are  removed  from 
hearing,  that  they  no  longer  enjoy  umbrella  protection.  Immediately  fol¬ 
lowing  the  lifting  of  the  TV  "freeze"  in  1952,  the  Commission  so  construed 
Rule  1.365(b)  and  1.387  (b)  (3)  by  returning  TV  applications  to  the  proces¬ 
sing  line  when  the  reasons  for  originally  ordering  a  hearing  had  been  ren¬ 
dered  moot  by  "drop-outs”,  change  of  ownership,  etc.  Wichita  Beacon 
B/casting  Co. ,  8  HR  527  (1952);  Don  Lee  Broadcasting  System,  7  RR 
1093  (1952)  * 

Apparently  recognizing  the  weakness  of  the  foregoing  arguments  which 
they  have  made  against  returning  the  WWSW  application  to  the  processing 
line,  as  required  by  the  clear  import  of  Rule  1.365(b)  and  1.387  (b)  (3) 
and  several  TV  and  scores  of  AM  precedents  thereunder,  counsel  for  the 
Commission  and  interveners  next  contend  that  the  foregoing  rules  and  pre¬ 
cedents  were  modified  on  June  1,  1953  by  the  policy  decision  in  the  Wood¬ 
ruff  case,  9  RR  385  (1953)  —  to  keep  TV  (but  not  Aid)  applications  in  hear¬ 
ing  status  after  comparative  issues  are  mooted  by  drop-outs. 

As  made  clear  by  the  John  H.  Poole  case,  9  RR  387  (1953),  decided 
the  same  day  as  the  Woodruff  case,  this  change  in  policy  was  not  the  result 
of  the  Commissions  then  recently  inaugurated  practice  of  making  ex  parte 
findings  on  the  "legal,  technical,  and  financial"  qualifications  of  the  appli¬ 
cant  in  advance  of  the  hearing  (see  Telecasting  Brief,  p.  35).1 2  Since  the 
Woodruff  and  Poole  cases  involved  "drop-outs",  the  application  which  re¬ 
mained  required  no  amendment  and  Rule  1.365  (b)  was  inapplicable. 

1  Interveners  prefer  not  to  single  out  these  television  decisions.  Cf.  Pittsburgh  Br.  p.  21;  WWSW  Br.  pp. 

4.  5. 

2  Counsel  for  the  Commission  admit  that  the  basic  reason  for  the  abandonment  of  the  procedure  followed 

in  Wichita  Beacon  was  not  the  subsequent  change  in  processing  procedure  (FCC  Br.  p.  19,  fn.  16).  The  Poole 
case  completely  refutes  intervenon'  contrary  assertions  that  the  change  is  explainable  by  the  new  hearing 
procedures  of  February  6.  1953(WWSW  Br.  p.  6;  Pittsburgh  Br.  p.  19). 
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Subsequently  the  Commission  expanded  the  policy  pronouncement  in  the 

Woodruff  case  to  include  option  cases,  i.  e. ,  cases  where  one  of  the  com- 
-  - 

peting  applicants  agreed  to  dismiss  in  return  for  the  rights  at  some  future 

i  — 

date  to  acquire  an  interest  in  the  grant  to  his  erstwhile  competitor.  Fin¬ 
ally,  in  the  instant  case,  erroneously  believing  that  they  were  again  deal¬ 
ing  with  an  option  contract,  the  Commission  applied  the  saniie  Woodruff 
policy  to  the  instant  merger,  without  being  fully  cognizant  of  the  legal  and 
equitable  rights  which  the  Pittsburgh  Radio  group  already  had  in  WWSW, 
Inc.  and  the  "WWSW  application”  by  reason  of  the  June  2  contract. 1 

We  deny  that  the  Commission  can  validly  change  its  procedural  rules 
by  policy  pronouncements  not  published  in  the  Federal  Register.  Rules 
1.365  (b)  and  1.387  (b)  (3)  were  duly  adopted  and  published  in  the  Federal 

i 

Register.  They  provide  that  where  the  issues  on  which  an  application  have 
been  designated  for  hearing  have  been  substantially  change^  by  subsequent 
happenings  (drop-outs,  mergers,  changes  in  channels  or  frequencies), 
the  remaining  applicant  shall  be  returned  to  the  processing  line.  Appel¬ 
lant  had  every  right  to  rely  on  the  procedures  thus  spelled  out  in  those 
duly  published  rules,  and  to  assume  (after  Westinghouse  and  Pittsburgh 
Radio  ceased  to  prosecute  their  original  applications)  that  the  WWSW  appli¬ 
cation  would  be  returned  to  the  processing  line,  that  other  persons  could 
apply  for  the  facility,  and  that  an  Ashbacker  hearing  would  be  ordered,  in 
conformity  with  the  requirements  of  said  rules. 

Appellant  was  under  no  duty,  when  it  tendered  its  application  on  June 
27,  1955,  to  request  a  waiver  or  resort  to  any  contrary  or  different  proce- 

i 

dure  not  duly  published  in  the  Federal  Register.  The  Administrative 


To  our  knowledge  the  Commission's  actions  of  July  20.  1955  represent  die  only  occasion  when  the  policy 
of  the  Woodruff  case  has  been  applied  in  hearing  cases  to  include  merger  "deals"  conferring  present  rights 
on  the  party  dismissing  his  original  application.  The  Woodruff  and  Poole  cases  involvejd  "drop-outs"  only. 
The  Midwest  and  related  cases  were  naked  options,  and  even  in  such  cases  die  propriety  of  die  Commission's 
course  of  action  raises  "substantial  questions"  (Telecasting  Br.,  p.  18,  fn.  2).  A  majority  of  the  cases 
synopsized  in  Appendix  A  to  the  WWSW  Brief  involved  applications  not  yet  formally  designated  for  hearing. 
The  Commission  examined  the  modified  application  under  section  308(a)  and  made  grants  without  a  hearing, 
under  its  duly  published  "Tuesday  night -Wednesday  morning"  procedure.  By  its  own  terms  that  procedure 
was  applicable  only  to  cases  still  on  the  processing  line.  (WWSW  Br.  p.  8). 


i 


20 


Procedure  Act  is  explicit  on  this  point.  Section  3  (a)  of  the  APA  states 
that  "every  agency  shall  separately  state  and  currently  publish  in  the  Fed¬ 
eral  Register  .  .  .  substantive  rules  adopted  as  authorized  by  law  and 
statements  of  general  policy  or  interpretations  formulated  and  adopted  by 
the  agency  for  the  guidance  of  the  public".  Section  3  (a)  then  provides  that 
tTNo  person  shall  in  any  manner  be  required  to  resort  to  .  .  .  procedures 
not  so  published".  Rules  1.365  (b)  and  1.337  (b)  (3),  providing  for  the  re¬ 
turn  of  applications  to  the  processing  line  when  the  issues  have  substan¬ 
tially  changed,  were  duly  published  in  the  Federal  Register.  But  the  new 
policy  enunciated  in  the  Woodruff  case  in  June  of  1953  was  never  so  pub¬ 
lished.  The  fact  that  it  was  published  in  the  trade  papers  (cf.  WWSW  Br. 
p.  7)  is  no  substitute  for  the  policy  mandate  of  Congress  —  that  agencies' 
rules  and  policies  be  published  in  the  Federal  Register.1  The  Tuesday 
night  and  Wednesday  morning  procedures  for  processing  applications  not 
in  hearing  status,  after  drop-outs  and  mergers,  referred  to  by  counsel 
for  WWSW  (Br.  p.  6)  was  duly  published  in  the  Federal  Register.  But  the 
admittedly  new  policy  arrived  at  in  the  Woodruff  case  —  its  decision  to 
ignore  1.365  (b)  and  1.387  (b)  (3)  and  the  Wichita  Beacon  case  were  never 
so  published.  No  rule-making  notices,  as  required  by  the  APA,  were 
ever  issued  looking  toward  a  modification  of  those  rules.  No  notice  of 
the  policy  changes  or  formal  amendment  was  ever  published  in  the  Federal 
Register.  Unpublished  policy  pronouncements  cannot  supersede  published 
Rules  and  Regulations,. 

Furthermore,  as  pointed  out  in  our  opening  brief,  whatever  be  the 
validity  of  the  Woodruff  policy,  announced  at  a  time  when  the  Commission 

1  The  Federal  Register  Act  owes  its  origin  to  the  embarrassing  situation  in  the  "Hot  Oil”  cases  where  a 
criminal  conviction  reached  the  Supreme  Court  before  it  was  discovered  that  die  penal  provision  in  an 
administrative  agency's  regulations  bad  been  repealed  prior  to  the  alleged  offense.  Similarly  the  APA 
required  agencies  to  codify  their  organizations  and  procedures  and  keep  such  rules  current  in  the  Federal 
Register  so  that  the  public  could  be  kept  advised  of  such  regulations  in  a  single  publication. 


was  resorting  to  questionable  short-cut  procedures,  the  Commission  Is 
formally  on  record  that  that  emergency  situation  no  longer  prevails,  as 
evidenced  by  its  notice  in  the  Federal  Register  repealing  the  so-called 
"anti-straddling"  rule  in  October  1954  (Br. ,  pp.  36-37). 

By  way  of  summary,  Rules  1. 387  (b)  (3)  which  is  applicable  to  both 
AM  and  TV,  contemplate  that  on  occasion  applications  will  lj>e  "removed 
from  hearing",  whereupon  new  applications  may  be  filed.  Rule  1.365  (b), 
which  likewise  applies  to  both  AM  and  TV,  contemplates  the  removal  of 
applications  from  hearing  where  the'  reasons  for  the  original  hearing  have 
become  moot.  Those  rules  cannot  be  modified  so  as  to  require  appellant 
to  resort  to  some  different  procedure,  by  policy  pronouncements  not  pub¬ 
lished  in  the  Federal  Register.  As  stated  in  our  opening  brief  the  fore¬ 
going  rules,  requiring  the  last  remaining  applicant  to  be  returned  to  the 
processing  line  for  reexamination  and  restudy,  where  the  original  reasons 
for  ordering  a  hearing  have  been  rendered  moot,  has  a  very  salutary  pur¬ 
pose  (Br.  31,  35).  Had  that  procedure  been  followed  here,  the  Commis¬ 
sion  would  have  have  avoided  the  embarrassing  situation  of  ordering  a 
hearing  after  a  grant  was  made,  rather  than  in  advance  of  the  grant,  to 
determine  whether  basic  statutes  and  policies  had  been  complied  with. 

We  deny  that  a  policy  change  was  needed  to  bring  speedy  television 
service  in  hearing  cases.  Rule  1. 373  (g)  providing  for  the  Return  of  AM 
cases  to  the  processing  line  was  adopted  while  the  Commission  was  flooded 

with  AM  applications  after  World  War  n.  The  number  of  such  applications 

l 

greatly  exceeded  the  number  of  TV  applications  filed  after  1952.  In  the 
three  years  following  World  War  II  the  number  of  AM  stations  almost 
trebled.  TV  grants  have  far  from  trebled  in  the  three  years  since  the 
Woodruff  policy  was  announced.  If  such  a  policy  change  was  desirable, 
the  Commission  was  fully  aware  of  the  proper  procedures  to  effect  such  a 
change  —  the  institution  of  rule  making  proceedings  and  the  publication  of 
the  modified  rule  in  the  Federal  Register.  Absent  such  steeps,  Rule  1.365 
(b)  and  1.387  (b)(3)  continue  applicable.  Applicants  have  no  legal,  equitable. 


22 


or  moral  claim  to  umbrella  protection  when  they  cease  to  prosecute  their 
original  application  which  was  designated  for  hearing.  They  have  no  right 
to  concoct  "marriages  of  convenience"  pendente  lite.  Congress  has  dele- 
gated  to  the  Commission,  not  to  competing  applicants,  the  responsibility 
of  parcelling  out  valuable  portions  of  the  public  domain  —  to  the  best  quali¬ 
fied  applicant.  Cf.  Van  Curler,  11  FCC  1132  (1947). 


IV. 

CONCLUSION 

For  the  foregoing  reasons  and  those  stated  in  our  opening  brief,  the 
Commission's  actions  dismissing  appellant's  application  should  be  reversed 
and  set  aside,  with  directions  to  the  Commission  to  accord  appellant  an 
Ashbacker  comparative  hearing  on  its  application  for  Channel  11. 

Respectfully  submitted, 

James  A.  McKenna,  Jr. 

Vernon  L.  Wilkinson 
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APPELLEE'S  AND  INTER  VENOR  WWSW*s  STATEMENT 
OF  QUESTIONS  PRESENTED 

In  a  case  where  the  Federal  Communications  Commis¬ 
sion  has  found  that  two  competing  applicants  for  the  same 
television  channel  in  the  same  community  are  legally, 
technically  and  financially  qualified  but  designates  their 
applications  for  hearing  to  determine  which  of  the  two  is 
better  qualified  to  receive  a  grant,  and  such  hearing  has 
been  held  and  all  administrative  processes  have  been  com¬ 
pleted  up  to  the  point  of  the  issuance  of  an  Initial  Decision 
by  the  hearing  examiner ;  and 

These  two  competing  applicants  enter  into  an  agree¬ 
ment  which  permitted  one  of  them  to  acquire  a  fifty  per¬ 
cent.  interest  in  the  other  at  some  future  date,  sub¬ 
ject  to  the  consent  of  the  Federal  Communications  Com¬ 
mission,  and  at  the  request  of  the  parties  the  hearing 
record  was  reopened,  the  agreement  between  the  parties 
was  received  in  evidence  and  one  applicant  consented  to 
the  dismissal  of  its  application  upon  the  condition  that 
the  Commission  grant  the  other: 

1.  Are  Rules  1.387(b)(3)  and  1.724(b)  of  the  FCC  (re¬ 
printed  in  Appendix  B)  a  valid  exercise  of  the  powers 
of  the  FCC,  and  if  so : 

a)  Do  they  require  the  dismissal  without  hearing  of 
the  appellant’s  then-tendered  application  for  a 
television  construction  permit  for  the  particular 
channel  involved;  and 

b)  Was  it  error  of  law  for  the  FCC  to  reject  the 
appellant’s  request  for  waiver  of  Rule  1.387(b)? 

2.  When  the  FCC  granted  the  application  of  the  sur¬ 
viving  applicant  for  a  television  construction  permit, 
was  there  any  applicable  and  valid  rule  or  practice 
which  required  that  application  “to  be  returned  to  the 


processing  line”  so  as  to  permit  the  filing  of  new  com¬ 
peting  applications? 

3.  Was  the  construction  permit  granted  to  the  surviving 
applicant  by  the  FCC  a  grant  “without  a  hearing”  as 
described  in  Subsection  309(c)  of  the  Communications 
Act  of  1934  so  as  to  make  it  subject  to  protest  under 
that  subsection? 
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BRIEF  FOR  INTERVENOR,  WWSW,  INC 


INTRODUCTION 

Counsel  for  the  FCC  have  given  ns  an  opportunity  to 
inspect  a  draft  of  the  brief  on  which  they  are  working  in 
this  case,  and  we  shall  make  the  effort  in  the  present 
brief  to  avoid  repeating  any  of  the  FCC  arguments,  it 
being  our  view  that  those  arguments  are  an  adequate  ex¬ 
pression  of  the  contention  of  WWSW  also. 
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COUNTERSTATEMENT  OF  THE  CASE 

Each  the  FCC  and  the  intervenor  Pittsburgh  Radio 
Supply  House  have  included  in  their  briefs  counter  state¬ 
ments  of  the  case. 

These  the  intervenor,  W  WSW,  Inc.,  accepts. 

SUMMARY  OF  ARGUMENT 

Under  the  rules  of  the  FOC,  the  agency  was  required  to 
reject  the  Telecasting  application  as  it  violated  published 
procedural  rules  intended  to  prevent  the  interjection  of 
strangers  into  a  hearing  which  had  already  commenced. 

These  rules  of  the  FCC  are  valid  as  a  proper  adminis¬ 
trative  control  of  the  hearing  process.  The  course  which 
should  have  been  followed  by  Telecasting  was  to  intervene 
in  the  Channel  11  hearings  to  protect  its  rights,  if  any.  That 
intervention  should  have  been  made  prior  to  the  commence¬ 
ment  of  the  hearing.  Telecasting  not  only  did  not  inter¬ 
vene,  but  publicly  announced  it  was  not  interested.  The 
argument  of  Telecasting  is  that  there  has  been  some  change 
in  the  situation  to  justify  the  late  attempted  application, 
but  Telecasting  bases  its  arguments  on  rules  not  applicable 
in  television  cases;  the  Telecasting  argument  for  the 
acceptance  of  its  application  is  based  instead  upon  Standard 
broadcast  station  rules.  Telecasting  also  seeks  Court 
review  of  the  exercise  of  the  discretion  of  the  Commission 
in  declining  to  waive  the  applicable  rule,  but  no  case  for 
judicial  interference  has  been  made  out. 

In  addition,  Telecasting  has  sought  to  file  a  protest  under 
Section  309(c)  of  the  Act,  which  protest  -the  FOC  rejected 
because  the  grant  to  W  WSW  was  made  after  hearing. 

In  considering  .the  suitability  of  a  protest,  it  is  irrelevant 
what  the  character  of  the  hearing  may  have  been  or  what 
the  issues  were,  because  the  mere  fact  of  the  holding  of 
a  hearing  established  a  Telecasting  right  to  intervene  and 
the  remedies  of  intervention  and  protest  are  in  essence 
mutually  exclusive. 

The  FCC  was  enabled  to  grant  the  WWSW  application 
after  the  dose  of  the  hearing  because  a  competing  applica- 
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tion  was  dismissed,  leaving  W  WSW  as  the  sole  surviving 
applicant.  The  withdrawing  applicant  had  been  given  a 
contract  permitting  it,  at  a  fnture  date  and  subject  to  the 
advance  consent  of  the  PCC  under  Section  310  of  the  Act 
(47  U.S.C.  Sec.  310),  the  right  to  acquire  a  fifty-per-cent, 
stock  interest  in  the  permittee.  This  was  in  accordance 
with  the  standard  practice  encouraged  by  the  FCC  in  the 
interest  of  hastening  the  establishment  of  television  'serv¬ 
ice,  followed  in  many,  many  cases  without  objection.  Tele¬ 
casting  argues  on  a  wide  front  that  the  agreement  between 
the  applicants  in  some  way  altered  the  basic  application  of 
W  WSW.  These  allegations  had  been  made  to  the  Court  in 
the  present  case  as  well  as  to  the  FCC  in  a  Telecasting 
petition  for  rehearing.  The  petition  for  rehearing  was 
granted  by  the  FCC  and  an  extensive  hearing  has  been  held 
concerning  the  effect  of  the  agreement  in  question ;  but  the 
FCC  has  not  yet  had  an  opportunity  to  render  its  decision. 
In  the  appeal,  Telecasting  is,  therefore,  urging  the  Court 
to  interpret  and  evaluate,  in  the  light  of  FCC  policies,  a 
contract  which  the  FCC  has  not  yet  had  a  chance  to  evaluate. 

"While  the  rehearing  is  pending,  the  Court  should  neither 
undertake  to  anticipate  the  FCC  decision  nor  to  supplant 
(the  FCC  right  of  judgment. 

ARGUMENT 

THE  RULES  OF  THE  FCC  REGARDING  CUT-OFF  DATES 
AND  UMBRELLA  PROTECTION  DO  NOT  VIOLATE 
STATUTORY  AUTHORITY  AND  ARE  REASONABLE 

The  rules  of  the  FCC  with  regard  to  what  are  called  cut¬ 
off  dates  and  umbrella  protection  are  clear  and  unequivocal. 
Those  rules,  together  with  the  FCC  published  procedural 
interpretation  of  them,  are  set  up  (in  connection  with  the 
agreed  statement  of  questions  presented)  in  Appendix  B. 
Those  regulations  of  the  FCC  have  the  force  and  effect  of 
law.  They  were  adopted  pursuant  to  the  language  of  the 
Supreme  Court  in  Ashbacker  Radio  Corp.  v.  Federal  Com¬ 
munications  Commission ,  326  U.  S.  327. 

Indeed,  the  only  argument  made  by  Telecasting  is  that 
notwithstanding  that  this  is  a  television  case,  the  Commis- 
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sion  should  not  apply  its  television  rules  but  now  should 
for  the  first  time  apply  the  AM1  or  Standard-broadcast 
station  rule  to  a  television  case.  The  rules  are  entirely 
different  as  between  the  two  services,  because  as  the  Court 
has  recognized,  television  is  subject  to  a  specific  allocation 
set-up,  listing  the  particular  frequencies  available  for 
each  of  the  several  cities  and  communities;  whereas,  in 
standard  broadcasting,  frequencies  to  be  applied  for  are 
selected  in  the  discretion  of  the  applicants.  Thus,  in 
the  Standard-broadcast  field,  one  of  the  most  important 
ways  of  removing  a  conflict  between  competing  applica¬ 
tions  is  for  one  of  the  applicants  to  specify  a  differ¬ 
ent  frequency.  This  would  invoke  the  rights  of  still  other 
parties,  and  there  is  every  justification  and  requirement 
for  returning  such  an  application  to  the  processing  line  of 
the  FCC.  But  this  does  not  apply  in  television  cases. 

From  the  beginning  of  comparative  hearings  in  tele¬ 
vision  cases,  after  the  lifting  of  the  so-called  freeze,  the 
FCC  has  interpreted  Section  309(c)  (47  U.S.C.  Sec.  309(c)) 
quite  differently  from  the  construction  now  tendered  by 
Telecasting. 

It  has  been  the  uniform  position  of  the  Commission  that 
there  has  been  an  urgency  for  the  most  rapid  possible  es¬ 
tablishment  of  television  service.  When  the  freeze  was 
lifted,  there  were  hundreds  of  substantial  communities  en¬ 
tirely  without  television  service,  many  of  them  too  remote 
from  existing  stations  to  enjoy  even  fringe  service.  A 
possibly  greater  difficulty  was  suffered  by  cities  such  as 
Pittsburgh  which  had  single  television  stations  delivering 
the  programs  of  four  networks  while  at  the  same  time 
seeking  to  satisfy  local  cultural  requirements  and  the  in¬ 
sistent  demands  of  national  and  local  advertisers. 

With  the  end  of  the  freeze,  there  was  such  a  welter  of 
applications,  each  of  them  entitled  to  comparative  hearing, 
and  such  a  shortage  of  personnel  at  the  FCC,  that 

i  That  is  rule  1.373(g).  We  regret  the  necessity  of  directing  the  attention  of 
the  Court  to  the  fact  that  while  the  Telecasting  brief  quotes  the  rule  twice 
(pp.  29  and  55),  the  quotation  omits  the  heading  or  title  of  the  rule: 
Procedure  with  Respect  to  Processing  of  Standard  Broadcasting  Applications. 
Buies  1.371  to  1-379  inclusive  provide  different  procedures  for  many  different 
services. 
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it  was  apparent  that  few,  if  any,  new  television  services 
could  be  established  without  the  passage  of  several  years’ 
time. 

Every  desirable  market  was  the  subject  of  competing  ap¬ 
plications.  Wherever  there  was  an  uncontested  applica¬ 
tion,  the  FCC  undertook  to  grant  it  without  hearing  as 
soon  as  possible.  After  the  lifting  of  the  freeze  only  a 
minimal  number  of  uncontested  applications  for  VHF  tele¬ 
vision  channels  came  before  the  FCC  and  were  granted.  All 
the  other  such  applications  had  to  be  designated  for 
hearing. 

The  FCC  did  what  it  could  to  remedy  this  situation.  For 
one  thing  it  obtained  an  emergency  additional  appropri¬ 
ation  for  the  employment  of  additional  personnel  for 
processing  television  applications  in  fiscal  1954.  This 
.took  time.  Probably  the  most  effective  step  taken  by 
the  FCC  was  the  encouragement  of  mergers,  consolida¬ 
tions,  option  settlements  and  whatever  type  of  arrange¬ 
ment  could  be  confected  which  would  permit  the  with¬ 
drawal  of  one  or  more  applications  and  an  immediate 
grant  to  a  survivor.  Not  only  did  the  FCC  repeatedly 
announce  its  strong  support  of  such  arrangements,  (see 
Appendix  A)  but  it  undertook  to  grant  surviving  appli¬ 
cations  with  considerable  speed,  often  as  quickly  as  48 
hours  after  the  dismissal  of  the  competing  application. 

Above  all,  the  Commission  interpreted  its  Rules  1.371 
and  1.387(b)(3)  in  accordance  with  the  actual,  literal  lan¬ 
guage  of  those  rules  and  continued  what  is  called  the 
umbrella  protection  against  new  applications.  ( Woodruff , 
lnc.y  9  Pike  &  Fischer  RR  385) 

To  have  read  into  the  FCC  rules  the  Telecasting  con¬ 
struction  of  the  word  ‘‘hearing”  would  have  been  dis¬ 
astrous  to  the  FCC  plan  to  comply  with  Section  303(g)  of 
the  Communications  Act  (47  TT-S.C.  Sec.  303(g)),  generally 
to  encourage  the  wider  and  more  effective  use  of  .radio  in 
the  public  interest.  Whenever  a  settlement  of  a  controversy 
over  television  applications  was  made,  there  would  be  new 
applications  filed,  and  .the  Commission  would  have  been 
right  back  where  it  started  before  the  settlement.  It  is  safe 
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•to  say  that  without  the  umbrella  protection,  with  the  settle¬ 
ment  in  Pittsburgh,  there  would  have  been  a  substantial 
number  of  additional  competing  applications  filed. 

THE  FCCs  POLICY  OF  APPROVING  COMPROMISE  IS  IN 

THE  PUBLIC  INTEREST 

On  February  6,  1953,  the  Commission  amended  its  tele¬ 
vision  hearing  procedures.  The  Commission  expressed  its 
concern  over  the  delays  which  faced  applicants  whose 
applications  were  mutually  exclusive.  In  amending  its 
procedures,  the  Commission  fixed  the  cut-off  time  at  30 
days.  This  meant  that  an  applicant  must  have  its 
application  on  file  at  least  30  days  before  the  hearing  was 
to  begin  in  order  to  have  its  application  considered 
mutually  exclusive.  The  significant  new  development  was 
that  the  Commission  would  make  a  prior  finding  as  to  the 
legal,  technical  and  financial  qualifications  of  the  contestants 
for  a  channel.  Formerly,  the  Commission  had  not  under¬ 
taken  such  a  study  of  competing  applications,  which  were 
mutually  exclusive.  These  new  procedures  were  made 
effective  immediately  upon  the  announcement  by  publica¬ 
tion  in  the  Federal  Register.  (FCC  Public  Notice  53-118, 
Mimeo.  85760).  On  May  22,  1953,  the  Commission  issued 
the  following  amendment  to  its  rules  and  regulations  (Rule 
1.371,  footnote  10(m)) : 

“Where  an  application  up:»n  which  processing  has 
been  temporarily  suspended  because  of  mutually  ex¬ 
clusive  applications  becomes  unopposed  or  where  a 
new  application  is  filed  in  place  of  the  several  applica¬ 
tions  and  the  applicants  formed  by  such  a  merger  is 
composed  of  substantially  the  same  parties  as  the 
parties  to  the  original  application  or  applications,  the 
remaining  application  may  be  available  for  considera¬ 
tion  on  its  merits  by  the  Commission  at  a  succeeding 
regular  meeting  as  promptly  as  processing  and  review 
by  the  Commission  can  be  completed.” 

The  amendment  was  made  effective  on  publication  in  the 
Federal  Register.  It  is  to  be  noted  that  this  change  in 
the  rules  applied  only  to  cases  in  which  a  hearing  had  not 
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commenced.  It  meant  that  if  an  application  became  un¬ 
contested  through  a  drop-out  of  competition,  a  merger,  or 
other  arrangement,  the  Commission  would  hasten  to  make 
the  grant  to  the  remaining  applicant  if  found  to  be 
qualified. 

Another  important  development  coincidental  with  this 
change  in  rules,  was  the  Commission’s  determination  that 
henceforth  the  hearing  umbrella  would  be  retained  for  an 
applicant  who  became  the  sole  remaining  applicant  in  a 
hearing.  The  Commission  determined  that  it  would  be  in 
the  public  interest  to  retain  the  remaining  application  in 
hearing  status  where  the  applicant,  as  a  result  of  a  merger 
or  option  agreement  or  drop-out,  was  the  only  one  remain¬ 
ing.  This  required  no  amendment  of  the  Commission’s 
rules.  The  change  was  widely  reported  in  the  trade  press 
( Television  Digest,  Vol.  9,  No.  21,  May  23,  1953)  ( Broad¬ 
casting-Telecasting,  May  25,  1953,  p.  56).  In  the  19th 
Annual  Report  of  the  FCC  (Fiscal  Year  1953)  the  Commis¬ 
sion  reported  on  its  change  in  rules.  (Report  pp.  107-108). 
The  Report  states : 

“Policy  was  established  for  completing  each  TV  case 
designated  for  hearing,  even  if  the  competitive  appli¬ 
cant  or  the  cause  for  the  hearing  is  removed,  instead 
of  taking  the  surviving  application  from  hearing  and 
returning  it  to  processing  line  for  administrative 
action.  This  has  resulted  in  a  number  of  applicants 
merging  their  interests  and  thus  eliminating  hearings 
and  speeding  TV  service  to  the  public.” 

On  June  1,  1953,  the  Commission  first  applied  the  an¬ 
nounced  policy.  This  was  in  the  case  of  Woodruff ,  Inc., 
9  Pike  &  Fischer  RR  385.  The  Commission  recited  the 
fact  that  the  application  had  been  designated  for  a  com¬ 
parative  hearing  after  the  applicant  was  found  legally, 
financially  and  technically  qualified.  On  March  18,  1953, 
the  Commission  made  this  finding  and  designated  that  the 
Woodruff  application  for  comparative  hearing  with  the 
application  of  Brush  Moore  Newspaper  Company,  Inc.  On 
March  31, 1953,  twenty  days  prior  to  the  scheduled  hearing 
date  of  April  20, 1953,  Brush  Moore  filed  a  petition  request- 
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ing  dismissal  of  its  application  without  .prejudice.  This 
petition  was  granted  on  April  14.  In  its  decision,  the 
Commission  recited  the  fact  that  the  previous  policy,  as 
enunciated  in  Wichita-Beacon  Broadcasting ,  Inc.,  8  Pike  & 
Fischer  RR  527,  had  been  to  return  the  application  to 
the  processing  line  for  further  study  and  consideration, 
because  there  had  been  no  finding  that  the  remaining 
applicant  had  the  basic  qualifications;  but  as  a  result  of 
the  change  in  rules  on  February  6,  1953,  whereby  the 
Commission  first  determined  basic  qualifications  of  an 
applicant,  there  was  no  need  to  return  the  remaining 
application  to  the  processing  line.  The  Commission  deter¬ 
mined  that  Section  1.387(b)  (3)  of  its  Rules  and  the  public 
interest  now  required  that  the  application  be  retained  in 
hearing  status.  The  FCC  has  since  adhered  to  the  Wood¬ 
ruff  ruling  in  a  long  line  of  cases. 

By  reason  of  maintaining  the  umbrella  protection  in  ac¬ 
cordance  with  its  rules,  the  FCC  was  able  through  various 
types  of  settlement  to  establish  278  new  television  stations 
within  a  two-year  period  after  lifting  the  freeze.  Even 
today,  four  years  after  the  lifting  of  the  freeze,  there  are 
still  undecided  applications  for  the  establishment  of  serv¬ 
ice  in  many  cities.2 

The  comparative  hearings  concerning  those  cities  have 
not  yet  been  entirely  terminated  by  FCC  action  on  com¬ 
parative  issues. 

As  indicative  of  the  uniformity  of  the  Commission’s  in¬ 
terpretation  of  its  rules,  and  the  wide-spread  salutory 

2 awaiting  Final  Decision: 

Corpus  Christi,  Tex.,  eh.  10;  Miami,  Fla.,  eh.  10;  Norfolk-Portsmouth, 
Va.,  ch.  10;  Omaha,  Neb.,  ch.  7;  Peoria,  Ill.,  e.  8;  Seattle  Wash.,  ch.  7; 
Springfield,  Ill.,  eh.  2;  Jacksonville,  Fla.,  ch.  12;  Raleigh,  N.  C.,  ch.  5. 

Awaiting  Oral  Argument: 

Boston  Mass.,  eh.  5;  Charlotte,  N.  Q.,  ch.  9;  Indianapolis,  Ind.,  ch.  13; 
New  Orleans,  La.,  ch.  4;  Orlando,  Fla.,  ch.  9;  St.  Louis,  Mo.,  ch.  11; 
Caribou,  Me.,  ch.  8. 

Awaiting  Initial  Decision: 

Hatfield,  Ind.,  (Owensboro,  Ky.),  ch.  9;  McKeesport,  Pa.  (Pittsburgh), 
ch.  4;  San  Franeisco-Oakland,  Calif.,  ch.  2. 

In  Hearing: 

Beaumont-Port  Arthur,  Tex.,  ch.  5;  Biloxi,  Miss.,  ch.  13;  Cheboygan,  Mich., 
eh.  4;  Mayaguez,  P.  R.,  ch.  3;  Onondaga-Parma,  Mich.,  ch.  10;  Toledo, 
Ohio,  eh.  11;  Lead-Deadwood,  S.  D.,  eh.  5;  Coos  Bay,  Ore.,  Ch.  16. 
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effect  of  that  interpretation,  we  attach  as  Appendix  A  to 
this  brief  a  precis  of  each  of  the  settled  cases  which  has 
resulted  in  a  grant  and  we  invite  attention  to  the  terms  of 
the  first  one  listed,  for  Wausau,  Wisconsin. 

The  high  importance  and  persuasive  effect  of  the  uniform 
FCC  interpretation  of  the  statute,  and  particularly  of  its 
rules,  is  pointed  out  in  the  cases  collected  by  Judges 
Bazelon  and  Fahy  in  their  concurring  opinion  in  WJIV-TV , 
Inc.  v.  FCC ,  U.S.  App.  D.C.  ,  13  Pike  &  Fischer 

RR  2049,  2057. 

THE  ADJUDICATORY  ACTION  OF  THE  COMMISSION  IN 
DISMISSING  THE  TELECASTING  APPLICATION  WAS 
IN  THE  PUBLIC  INTEREST  AND  WAS  NOT  A  DENIAL 
OF  THE  RIGHTS  OF  TELECASTING 

The  Supreme  Court  in  the  decision  in  the  Ashbacher 
case,  supra,  and  this  Court  in  its  decisions  in  such  cases 
as  Enterprise  ( Enterprise  Co.  v.  FCC ,  U.S.  App.  D.C. 

,  13  Pike  &  Fischer  RR  2033)  and  Coastal  Bend  ( Coastal 
Bend  Television  Co.  v.  FCC,  U.S.  App.  D.C.  ,  13 
Pike  &  Fischer  RR  2090)  have  indicated  that  the  adjudi¬ 
catory  proceedings  of  the  FCC  are  reversible  only  where 
they  are  clearly  against  the  public  interest  or  clearly  deny 
a  private  right  The  public  interest  is  of  primary  concern. 
The  private  interest  of  a  litigant  or  applicant  is  secondary. 

The  hard  core  of  the  argument  of  Telecasting  is,  in 
effect,  that  all  merger  agreements  which  compromise  sur¬ 
viving,  conflicting  applications  are  tantamount  to  a  new 
application  by  a  stranger  or  strangers  to  the  original  pro¬ 
ceeding.  By  the  agreement  of  June  2,  1955,  says  Telecast¬ 
ing,  WWSW  was  transformed  into  a  new  entity  and,  as 
such,  a  new  applicant. 

There  is  no  doubt  that  the  so-called  merger  agreement 
was  intended  as  a  compromise  of  the  conflicting  claims  of 
WWSW  and  Supply  House  and  that  by  its  terms  some 
changes  were  made  in  the  corporate  structure  of  WWSW, 
some  of  which  became  effective  immediately  and  many  of 
which  were  to  be  postponed  until  the  elimination  of  the 
duopoly  problem  involving  the  two  standard  broadcast 


stations.  The  effect  of  the  agreement  on  the  Commission’s 
duopoly  policy  is  one  of  the  issues  now  before  the  Com¬ 
mission  and  still  undetermined  by  virtue  of  the  rehearing 
granted. 

It  is  obvious  that  the  Commission’s  policy,  as  enunciated 
by  its  Buies,  of  encouraging  compromises  of  surviving, 
conflicting  applications  contemplates  a  grant,  without  fur¬ 
ther  prolonged  litigation,  of  a  permit  to  one  of  the  sur¬ 
vivors.  As  pointed  out  above,  there  is  nothing  in  the 
statute  or  the  existing  rules  to  conflict  with  this  policy. 
The  test  in  the  present  case  is  whether  the  application  of 
the  policy  is  against  the  public  interest. 

The  FCC  did  not,  as  in  the  Enterprise  case,  supra ,  deny 
the  application  of  Telecasting  and  grant  the  permit  of 
W  WSW  without  knowledge  or  consideration  of  the  June-2 
agreement.  It  had  the  agreement  before  it  and  was  fully 
informed  of  its  terms.  All  the  parties  to  the  agreement, 
being  all  the  individuals  and  corporations  who  may  ulti¬ 
mately  own  and  operate  the  television  station,  subject  to 
the  prior  approval  of  the  FCC,  had  been  before  the  FCC 
for  years  in  protracted  hearings  in  which  voluminous  evi¬ 
dence  of  their  fitness  and  qualifications  had  been  introduced. 
No  outsider  was  brought  into  the  picture.  Since  the  hear¬ 
ings  had  actually  been  concluded,  the  FCC  was  fully  pre¬ 
pared  to  approve  or  disapprove  of  any  of  the  present  or 
prospective  owners  of  W  WSW.  It  approved.  There  is 
not  a  line  of  argument  in  the  Telecasting  brief  to  indicate 
that  -the  approval  was  not  in  the  public  interest  of  giving 
to  the  Pittsburgh  metropolitan  area  as  speedily  as  possible 
an  additional  VHF  facility  which  the  community  so  badly 
needs. 

The  question  whether  the  Commission  should  be  reversed 
because  of  any  overwhelming  equities  in  its  favor  is  dis¬ 
cussed  at  some  length  under  the  next  heading.  Suffice  it  .to 
say  for  the  present  that,  as  suggested  by  Judge  Washington 
in  the  Coastal  Bend  case,  supra ,  a  possible  future  increase 
of  competition  to  Telecasting’s  TJHF  station  by  the  grant 
of  a  permit  for  Channel  11  is  not  enough  to  induce  the 


Court  to  compel  the  Commission  to  rescue  Telecasting 
by  giving  it  Channel  11. 

IT  WAS  NOT  LEGAL  ERROR  FOR  THE  FCC  TO  REJECT 
THE  PURPORTED  PROTEST  FILED  BY  TELECASTING 
TO  THE  WWSW  GRANT 

The  reasoning  of  the  FCC  rejecting  the  Telecasting  pro¬ 
test  because  the  action  sought  to  be  protested  was  taken 
after  hearing  and  is  hence  not  subject  to  protest  under 
Section  309(c)  is  fully  expounded  in  the  Commission’s 
opinion  (R.  6970-6971)  (12  Pike  &  Fischer  RR  858a)  and 
is  fully  argued  in  the  Commission’s  brief. 

The  FCC  interpretation  of  Section  309(c)  (47  U.S.C.)  is 
not  only  justified  but  is  required  by  the  text  of  that  section 
and  the  general  statutory  scheme  for  the  protection  of  the 
rights  of  persons  who  might  be  adversely  affected  by  FCC 
action. 

It  is  the  clear  intention  of  the  Communications  Act  that 
any  person  who  feels  himself  aggrieved  or  about  to  be 
aggrieved  shall  have  a  guaranteed  right  -to  a  due-process 
hearing  at  which  his  contentions  may  be  presented  and 
considered. 

Section  309(c)  was  not  enacted  until  1952.  It  was  in¬ 
tended  for  the  purpose  just  stated  and  to  avoid  any  possi¬ 
bility  that  the  rights  of  adversely-affected  persons  might 
in  .some  way  be  denied  without  an  opportunity  to  be  heard. 

The  important  thing  is  that  persons  likely  to  be  ag¬ 
grieved  must  be  given  an  opportunity  to  assert  their 
grievances.  One  opportunity  is  enough.  There  is  nothing 
in  the  Act  or  in  logic  that  requires  a  person  to  be  given  re¬ 
current  opportunity  at  various  stages  of  the  proceedings. 

Accordingly,  the  Congressional  scheme  breaks  down  into 
two  parts,  as  to  each  of  which  an  adequate  opportunity  for 
participation  is  accorded. 

If  an  application  is  set  for  hearing  under  Section  309(b) 
of  the  Act  (47  U.S.C.  Sec.  309(b) ),  a  person  feeling  himself 
likely  to  be  aggrieved  has  a  statutory  right  to  make  his 
threatened  aggrievement  known.  Section  309(b)  of  the 
Act  provides  that  a  party  in  interest  not  notified  by  the 
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Commission  of  its  action  on  any  application  may  acquire 
the  status  of  a  party  to  the  proceeding  by  filing  a  petition 
for  intervention  at  any  time  not  less  than  ten  days  prior 
to  the  scheduled  date  of  hearing.  The  FCC  regulations 
also  make  a  similar  provision.  Rule  1.388(b)  provides  that 
any  person  desiring  to  participate  in  a  hearing  may  file  a 
petition  which  sets  forth  the  party’s  interest  and  shows 
how  the  participation  will  assist  the  Commission.  This 
petition  must  be  filed  within  15  days  after  the  issues  in  the 
hearing  have  been  published  in  the  Federal  Register. 

The  Act  and  the  Rule  apply  regardless  of  what  reasons 
the  Commission  may  assign  for  setting  the  application  for 
hearing  and  regardless  of  what  issues  it  may  frame. 

Thus,  if  Telecasting,  at  the  time  the  WWSW  applica¬ 
tion  was  designated  for  hearing,  felt  that  it  would  be  fi¬ 
nancially  injured  by  the  reason  of  the  grant,  it  could  have 
complied  with  the  Act  and  the  FCC  Rule  and  could  have 
been  admitted  to  the  hearing  regardless  of  whether  the 
WWSW  application  was  designated  for  hearing  because 
of  legal,  technical  or  financial  deficiencies  or  merely  be¬ 
cause  of  the  existence  of  competing  applications. 

Of  course,  recognition  must  be  given  the  argument  made 
in  the  Telecasting  brief  that  it  could  not,  at  the  compara¬ 
tive  hearing  in  which  it  might  have  intervened,  have  urged 
an  objection  to  the  WWSW  grant  in  the  light  of  what  it 
claims  concerning  the  June-2  agreement,  since  it  was  not 
until  the  filing  of  that  agreement  that  Telecasting  became 
aware  of  the  settlement  and  of  its  terms.  However,  as 
affecting  the  rights  of  Telecasting,  this  thesis  is  irrelevant. 
It  is  obvious  that  within  the  time  permitted  by  law  for 
intervention  by  Telecasting,  that  company  knew,  or  should 
have  known,  that  there  will  be  some  financial  injury  to  it 
by  the  mere  fact  of  additional  competition.  On  this  basis. 
Telecasting  could  have  sought  intervention  and  partici¬ 
pated  in  the  long  series  of  hearings  to  any  extent  it  saw 
fit  and  could,  at  any  stage  of  the  proceedings,  as  a  full  party, 
have  done  anything  proper  to  protect  the  proceedings 
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against  any  possibility  of  illegality  or  impropriety.  Coun¬ 
sel  for  Telecasting  would  have  been  present  at  the  sessions 
of  the  hearing  which  were  held  on  June  27,  28  and  29, 1955, 
when  the  June-2  agreement  was  laid  before  the  Examiner. 
They  could  have  presented  any  argument  or  evidence  they 
wished  at  that  time.  They  would  have  had  the  right  to 
file  exceptions  addressed  to  the  attention  of  the  FCC,  giving 
all  of  the  arguments  they  now  make  in  their  brief  and  urg¬ 
ing  the  Commission  not  to  grant  the  W  WSW  application. 
They  would  have  been  entitled  as  a  matter  of  right  to  oral 
argument  upon  those  exceptions. 

It  is  clear  that  the  intervention  process  was  made  avail¬ 
able  to  Telecasting  both  by  Congress  and  the  Commission 
in  order  that  it  might  exercise  its  rights  fully.  The 
important  aspect  of  setting  the  three  competing  applica¬ 
tions  for  hearing  was  that  public  notice  was  given  of  that 
action.  The  notice  was  published  in  the  Federal  Register 
(19  F.R.  2037)  so  that  Telecasting  and  all  similarly  situ¬ 
ated  had  notice  of  their  rights  to  participate  and  were 
given  the  election  whether  or  not  to  exercise  those  rights. 

The  simple  truth  is  that  Telecasting  deliberately,  inten¬ 
tionally,  and  knowingly  waived  its  rights. 

Simultaneously  with  the  designation  of  the  Channel-11 
applications  for  hearing,  the  Commission  on  April  21, 1954 
designated  for  hearing  three  competing  applications  for 
•Channel  4,  Irwin,  Pa.,  which  to  all  intents  and  purposes, 
is  a  Pittsburgh  frequency.  When  that  designation  for 
hearing  was  made  known.  Telecasting  promptly  filed  a 
petition  to  intervene,  which  the  Commission  granted  on 
July  27, 1954,  and  Telecasting  is  a  party  intervenor  in  the 
Channel-4  cases.  It  grounded  its  intervention  upon  the 
threat  of  economic  injury.  ( Allegheny  Broadcasting  Cor¬ 
poration,  10  Pike  &  Fischer  RR  1181) 

No  satisfactory  explanation  has  been  made  by  Tele¬ 
casting  as  to  why  it  intervened  in  the  Channel-4  case,  but 
chose  not  to  intervene  in  the  WWSW  case.  The  presi¬ 
dent  and  principal  executive  officer  of  Telecasting,  one 
Larry  Israel,  has  testified  that  he  was  not  interested  in 
the  Channel-11  case  and  did  not  desire  to  participate  in 
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it  In  the  so-called  Potter  hearings  -before  a  subcommittee 
of  the  Senate  Committee  on  Interstate  and  Foreign  Com¬ 
merce  (to  which  repeated  reference  has  been  made  by 
Telecasting  in  its  pleadings  here)  Mr.  Israel  testified  on 
May  21,  1954 : 

After  making  its  original  allocation — by  “original 
allocation”  I  refer  to  the  Sixth  Report — for  two  V’s 
and  three  XT’s  for  Pittsburgh,  the  FCC  by  what  I  call 
a  special  gimmick,  circumvented  its  own  allocation. 
This  gimmick,  in  reality  a  television  gerrymander, 
was  to  add  a  VHF  channel  in  the  city  of  Irwin,  Pa., 
on  the  outskirts  of  Pittsburgh — population  4,200.  To 
all  practical  intents  and  purposes,  this  will  be  a  Pitts¬ 
burgh  channel.  Therefore,  we  are  proposing  that  in 
fairness  the  hearings  on  this  channel — channel  4,  Ir¬ 
win,  Pa. — which  were  set  for  May  21,  today,  be  delayed 
for  1  year  pending  re-examination  of  UHF  in  inter¬ 
mixed  markets. 

We  have  no  quarrel  with  the  FCC’s  original  allo¬ 
cation  for  Pittsburgh.  We  were  aware  of  what  the 
competitive  picture  would  be.  Therefore ,  there  is  no 
dispute  by  WENS  as  regards  channel  11  now  in  hear¬ 
ing.  Channel  11  is  now  in  hearing.  (Status  of  UHF 
and  Multiple  Ownership  of  TV  Stations,  p.  427)  (Em¬ 
phasis  supplied.) 

The  intervention  in  the  Channel-4  case  and  the  public 
repudiation  of  interest  in  the  Channel-11  case  make  it  clear 
that  the  omission  to  intervene  was  knowing  and  intentional. 

Once  it  is  recognized  that  the  primary  purpose  of  the 
statutory  and  regulatory  provisions  for  intervention  (at 
the  time  public  notice  is  given  of  the  setting  of  an  appli¬ 
cation  for  hearing)  are  as  above  outlined,  the  second 
aspect  of  the  statute’s  protective  plan  for  persons  likely 
to  be  aggrieved  becomes  entirely  clear. 

The  protest  provision  of  Section  309(c)  is  to  afford  an 
opportunity  for  hearing  to  those  persons  who  have  not 
had  adequate  public  notice  of  the  injuries  with  which  they 
may  be  threatened. 

There  is  no  provision  of  statute  or  regulation  requiring 
the  publication  of  data  concerning  applications  filed  with 
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.the  FCC.  They  are  not  published  in  the  Federal  Register. 
The  Commission  does  prepare  a  mimeographed  report  of 
applications  and  some  sort  of  snmmary  of  them  is  privately 
published  in  the  trade  press.  However,  it  is  necessary  for 
those  interested  to  call  at  the  Commission  each  day  and 
personally  pick  up  the  mimeographed  announcements.  But 
even  if  a  person  is  able  to  keep  fully  informed  of  the 
pendency  of  applications,  there  is  no  regulatory  provision 
for  persons  likely  to  be  aggrieved  to  intervene  or  partici¬ 
pate  in  the  FCC  consideration  of  any  application.  Section 
309(a)  of  the  Act  (47  U.S.C.  309(a))  gives  the  Commission 
not  only  the  right,  but  the  duty,  to  grant  such  an  application 
without  hearing  if  public  interest  would  be  served  thereby. 
Accordingly,  if  the  Commission  is  able  to  make  the  finding 
of  public  interest  and  does  in  fact  grant  the  application, 
Section  309(c)  has  established  the  right  of  an  aggrieved 
person  to  come  in  by  protest.  This  right  of  protest  occurs 
only  in  the  absence  of  an  opportunity  to  exercise  the  alter¬ 
native  choice  of  intervention  in  cases  where  there  has  been 
public  notice  of  the  imminent  holding  of  a  hearing. 

In  consonance  with  the  basic  intention  of  the  protest  rule, 
ithe  Commission’s  regulations  in  television  cases  have  con¬ 
tinuously  provided  that  a  hearing  commences  at  the  time 
of  the  holding  of  a  formal  hearing  conference  by  the  Hear¬ 
ing  Examiner,  pursuant  to  to  the  published  hearing  notice. 
(Section  1.841(a)  Commission’s  Rules,  see  Appendix  A; 
Tulsa  Broadcasting  Co.,  10  Pike  &  Fischer  RR  643,  644a) 

Once  there  has  been  a  hearing,  that  hearing  can  be 
terminated  at  any  time  if  the  parties  agree  and  the  FCC 
approves.  The  FCC  has  not  deviated  from  this  uniform 
interpretation  and  this  uniform  application  of  its  regula¬ 
tions  in  any  instances  cited  in  the  Telecasting  brief  or  of 
any  instances  of  which  we  are  aware.  The  examples  set 
up  in  Appendix  A  make  this  abundantly  dear. 

A  protest  will  lie  only  if  there  has  been  no  hearing,  which 
is  merely  another  way  of  saying  that  a  protest  will  lie  only 
if  there  has  been  no  public  notice  given  of  the  actual  or 
proposed  conduct  of  a  hearing  so  as  to  permit  the 
aggrieved  person  to  intervene.  The  remedies  of  interven- 
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tion  and  protest  are,  under  the  statute,  mutually  exclusive, 
and  properly  so. 

To  repeat,  a  hearing  on  any  issues  is  sufficient  to  extin¬ 
guish  the  right  of  protest  Telecasting  is  therefore  com¬ 
pelled  (to  argue  that  the  hearing  which  had  been  held  was 
irrelevant.  The  FOC  points  out  in  its  brief  that  the 
Examiner  reported  the  wide  area  which  -the  hearing  had 
covered.  It  was  comparative  indeed;  but  it  compared  the 
entire  character  of  the  applicants,  their  qualifications,  their 
history,  and  their  proposals.  It  served  to  put  substantial 
flesh  on  the  bones  of  the  so-called  ex  parte  finding  that 
WWSW  is  legally,  technically  and  financially  qualified  as  is 
also  Supply  House,  the  stockholders  of  which  proposed 
ultimately  to  acquire  an  interest  in  -the  television  station 
when  established.  The  FCC  determination  of  qualifications 
was  fortified  by  the  hearing.  Equally,  it  is  not  likely  that 
the  Examiner  would  have  undertaken  to  grant  the  WwSW 
application  if  the  long  competitive  hearing  had  developed 
anything  to  invalidate  the  earlier  determination  of  the 
qualifications  of  the  parties.  In  itself  this  may  not  be 
decisive,  but  it  militates  against  the  consistently  repeated 
Telecasting  assertion  of  the  complete  irrelevancy  of  -the 
comparative  hearing. 

The  two  protections  to  persons  who  might  be  aggrieved 
which  have  been  discussed  appear  to  cover  all  available  stat¬ 
utory  remedies. 

However,  in  the  present  case,  Telecasting  undertook  a 
third  course,  a  petition  for  rehearing  under  Section  405 
of  the  Act  (47  TT.S.C.  405).  The  document  which  Tele¬ 
casting  filed  with  the  FCC  combined  both  an  attempted 
protest  and  a  petition  for  rehearing.  WWSW  argued  to 
the  Commission  that  these  two  remedies  were  inconsistent, 
but  without  avail  The  FOC  did  grant  the  Telecasting 
petition  for  rehearing  and  that  rehearing  has  been  held. 
Its  outcome  has  not  been  determined  and  the  Court  is 
without  information  as  to  what  was  developed  in  the 
rehearing.  The  Telecasting  brief  refers  to  the  rehearing  as 
a  “limited  rehearing”  (p.  2).  This  is  not  so.  While 
Telecasting  has  no  right  to  call  the  hearing  a  limited  re- 
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hearing  in  the  absence  of  record,  it  is  necessary  to  point 
ont  that  the  rehearing  covered  the  contract  of  June  2  in  its 
entirety  and  folly  explored  the  effects  of  that  contract 
and  dealt  with  every  relevant  or  even  plausible  complaint 
set  up  by  Telecasting  in  its  petition  for  rehearing.  As 
already  pointed  ont  in  one  of  our  pleadings,  the  record  on 
rehearing  is  2569  pages  long,  exclusive  of  a  number  of 
lengthy  exhibits. 

If  there  was  any  improper  limitation  of  the  rehearing, 
the  matter  can  not  be  passed  upon  at  this  time  in  the  ab¬ 
sence  of  that  record  before  the  Court. 

I 

I 

CONCLUSION 

The  attempted  application  for  Channel  11  tendered  by 
Telecasting  on  June  27,  1955,  came  fourteen  months  after 
the  commencement  of  the  hearing  on  .the  competing  applica¬ 
tions  for  Channel  11  and  six  months  after  the  closing  of  the 
record.  The  FCC  properly  rejected  this;  and  no  abuse 
of  discretion  can  be  inferred  from  this  rejection.  The  effort 
of  Telecasting  to  acquire  status  in  this  case  by  means  of 
a  protest  was  outside  the  statutory  authority  for  the  filing 
of  a  protest  and  there  was  no  abuse  of  discretion  in  its 
rejection. 

SUPPLEMENTAL  STATEMENT 

It  is  the  belief  of  counsel  for  W  WSW,  Inc.,  that  the 
regulations  and  practioes  of  the  FCC  which  prevent  the 
acceptance  of  Telecasting’s  attempted  application  for 
Channel  11  are  valid  and  controlling  and  .that  the  effort 
of  Telecasting  on  June  27, 1955,  to  file  such  an  application 
for  Channel  11  was  properly  rejected  by  the  FCC.  Fur¬ 
ther,  the  FCC  committed  no  error  in  rejecting  the  purported 
protest. 

Because  of  these  considerations,  there  is  no  reversible 
error,  there  is  no  abuse  of  discretion. 

It  appears  unnecessary  to  go  into  the  extensive  ar¬ 
guments  made  by  Telecasting  concerning  the  June-2 
agreement. 
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The  argument  of  Telecasting  is  that  it  had  a  right  to  file 
a  competing  application  because  the  June-2  agreement  so 
changed  circumstances  as  to  make  the  WWSW  application 
a  different  application  from  that  which  had  been  on  file. 
It  then  goes  on  to  -say  that  the  application  being  different, 
WWSW  was  to  be  compelled  to  start  all  over  again  as 
though  it  were  a  freshly-filed  application,  and  as  against 
this.  Telecasting  has  a  right  to  file  a  competing  application. 

Telecasting  undertakes  .to  bolster  this  argument  by  citing 
a  pleading  filed  by  attorneys  for  the  Broadcast  Bureau,  a 
staff  agency  of  the  Commission.  There  are  two  things 
wrong  with  that  effort.  First,  the  comments,  pleadings 
and  arguments  of  counsel,  no  matter  by  whom  employed, 
are  not  binding  on  the  Commission.  Second,  the  attorneys 
for  the  Broadcast  Bureau  at  no  time  even  hinted  at  any 
suggestion  of  a  belief  that  a  new  application  had  been 
created  by  the  June-2  agreement.  What  the  attorneys 
wanted,  as  expressly  set  up  in  their  pleading,  was  that 
WWSW  and  Supply  House  should  be  requested  now  to 
amend  their  contract  so  as  to  remove  a  few  features  which 
they  thought  might  raise  some  questions.  Those  amend¬ 
ments  were  made  and  are  printed  in  the  Supplemental 
Joint  Appendix. 

We  are  left  in  a  quandary  about  this  Telecasting  argu¬ 
ment.  First,  Telecasting  endorses  the  views  of  counsel  for 
the  Broadcast  Bureau,  and  then  goes  on  to  argue  that  the 
amendments  requested  by  the  Broadcast  Bureau  must  be 
ignored. 

At  the  petition  of  Telecasting,  which  petition  is  based 
upon  allegations  concerning  the  June-2  agreement,  the 
FCC  decided  to  order  a  rehearing  under  Section  405  of 
•the  Act  to  determine  the  effect  of  the  June-2  agreement. 

This  rehearing  gives  the  FCC  .the  opportunity  to  inter¬ 
pret  and  construe  the  June-2  agreement  in  the  light  of  all 
relevant  FCC  policies,  requirements,  and  practices.  The 
effect  of  June-2  agreement  on  the  application  of  WWSW 
and  the  extent  to  which  it  should  have  entered  into  the 
FCC  grant  of  that  application  are  crucial.  In  fact,  the 
question  is  practically  dispositive.  In  a  recent  pleading 
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(replying  to  a  motion  of  the  Supply  House  that  the  Court 
arrest  further  consideration  of  this  case)  Telecasting  has 
stated  that  it  is  making  no  claim  that  there  was 
anything  in  the  June-2  agreement  which  rendered  .the 
W  WSW  application  illegal.  It  claimed  only  that  the  agree¬ 
ment  made  the  application  significantly  different  than  what 
it  had  been. 

But  the  agreement  can  not  be  evaluated  as  to  whether 
the  application  was  significantly  changed,  except  that  such 
evaluation  take  place  in  the  light  of  the  requirements  and 
policies  of  the  PCC.  It  is  certainly  not  within  the  province 
or  wish  of  the  Court  to  make  this  determination  prior  to 
the  PCC  itself  having  an  opportunity  to  make  it. 

An  examination  of  the  Supplemental  Joint  Appendix 
will  show  ithe  complexity  of  the  PCC  task  in  this  regard. 

Respectfully  submitted, 

Paul  M.  Segajl 
Robert  A.  Marmet 
Segal,  Smith  and  Hennessey 
816  Connecticut  Avenue 
Washington  6,  D.  C. 
Attorneys  for  Intervenor 
WWSW,  Inc. 

April  23, 1956 
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APPENDIX  A 

CONFLICTING-APPLICATION  TELEVISION  CASES 
WHICH  HAVE  BEEN  SETTLED 

Wausau,  Wisconsin 
Channel  7 

Wisconsin  Valley  Television  Corporation  and  WSATJ, 
Inc.,  filed  applications  for  Channel  7,  in  Wausau.  On 
February  18,  1954,  the  Commission  designated  the  two 
applications  for  hearing.  A  prehearing  conference  was  held 
on  March  1,  1954.  On  April  2,  WSATJ  filed  a  petition  to 
dismiss  its  application,  stating  that  on  March  27,  1954,  it 
had  signed  an  agreement  with  the  other  applicant.  The 
agreement  provided  that  Wisconsin  Valley  should  amend 
its  application  and  that  concurrently  with  the  execution 
of  the  agreement,  Charles  Lemke,  a  49%  stockholder  in 
WSAU,  Inc.,  should  subscribe  to  25%  of  the  stock  in  Wis¬ 
consin  Valley.  Also,  Mr.  Lemke  was  to  lend  $44,000  to 
Wisconsin  Valley  concurrently  with  the  execution  of  the 
agreement.  Wisconsin  Valley  was  to  employ  John  R. 
Tomek,  a  stockholder,  in  WSATJ,  Inc.,  as  a  consultant.  Mr. 
Lemke  was  to  become  a  member  of  the  board  and  treasurer 
of  Wisconsin  Valley.  WSATJ,  Inc.,  was  to  sell  Standard 
Broadcast  Station  WSATJ  to  Wisconsin  Valley  for 
$170,000. 

It  is  to  be  noted  that  this  was  an  agreement  which  took 
effect  before  the  grant  was  made  by  the  Examiner  on 
April  9,  1954.  The  grant  was  made  final  by  Commission 
Order  of  May  13,  1954. 

Wisconsin  Valley  Television  Corporation  was  repre¬ 
sented  in  these  proceedings  by  Messrs.  McKenna  and 
Wilkinson. 

Augusta,  Georgia 
Channel  6 

Martin  Theatres,  Georgia-Carolina  Broadcasting  Co., 
and  J.  Islar  Sims,  doing  business  as  Augusta  Television 
Company,  all  filed  applications  for  Channel  6,  Augusta, 
Georgia. 
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A  McFarland  letter  was  sent  to  the  three  applicants  by 
the  Commission  on  August  1,  1953.  On  September  15,  1953, 
the  application  of  G-eorgia-Carolina  Broadcasting  Com¬ 
pany  was  amended  to  show  that  an  option  had  been  given 
to  Martin  Theatres  to  acquire  22.5%  of  the  common  stock 
of  Georgia-Carolina  Broadcasting  Co.  and  an  option  had 
been  given  to  J.  Islar  Sims  to  acquire  a  similar  amount  of 
common  stock.  Both  options  called  for  the  payment  of 
$400,000  in  order  to  acquire  the  22.5%  of  common  stock. 

The  Commission  granted  the  application  of  Georgia- 
Carolina  Broadcasting  Co.  on  September  17,  1953. 

Augusta,  Georgia 
Channel  13 

Radio  Augusta,  Inc.,  and  Twin  States  Broadcasting  Com¬ 
pany  filed  applications  for  Channel  13  in  Augusta. 

The  Commission  sent  a  McFarland  letter  to  the  two  ap¬ 
plicants  on  August  21,  1953.  On  September  15,  1953, 
Radio  Augusta  sent  a  letter  to  the  Commission  reporting 
that  F.  Frederick  Kennedy  had  been  given  an  option  to 
acquire  20%  of  the  total  outstanding  stock  of  Radio  Au¬ 
gusta,  Inc.  In  order  to  exercise  his  option,  he  was  required 
to  dispose  of  all  the  stock  he  held  in  Twin  States  Broad¬ 
casting  Company  under  date  of  September  12,  1953. 
Mr.  Kennedy  asked  that  the  application  of  Twin  States 
Broadcasting  Company  be  dismissed.  This  was  accomp¬ 
lished  and  on  September  17,  1953,  the  Commission  granted 
a  construction  permit  for  Channel  13  to  Radio  Augusta, 
Inc.  J.  Islar  Sims  had  also  filed  an  application  for  this 
channel.  However,  he  dismissed  his  application  on  Sep¬ 
tember  11, 1953,  because  of  his  interest  in  the  other  channel 
in  Augusta. 

Tulsa,  Oklahoma 
Channel  2 

Applications  for  Channel  2  in  Tulsa  were  filed  by  The 
Oil  Capital  Television  Corporation  and  Central  Plains 
Enterprises.  On  January  6,  1954,  the  Commission  found 
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the  applicants  qualified  and  designated  the  applications 
for  hearing  on  comparative  issues.  On  June  4,  1954, 
Central  Plains  and  Oil  Capital  entered  into  an  agreement. 
Oil  Capital  agreed  to  dismiss  its  application.  Central 
Plains  granted  options  to  certain  stockholders  of  Oil  Capi¬ 
tal  to  purchase  approximately  15%  of  the  total  common 
stock  of  Central  Plains.  Central  Plains  also  agreed  to  pay 
all  reasonable  and  just  expenses  of  Oil  Capital  in  an  amount 
not  to  exceed  $50,000.00,  which  were  incurred  in  preparing 
and  prosecuting  the  application.  The  initial  decision  grant¬ 
ing  the  application  of  Central  Plains  was  issued  on  June 
9,  1954.  The  grant  was  made  final  by  Commission  order 
of  July  9,  1954. 

Stockton,  California 
Channel  13 

Applications  for  Channel  13  in  Stockton  were  filed  by 
Radio  Diablo,  Inc.,  and  KXOB,  Inc.  The  Commission  desig¬ 
nated  the  two  applications  for  comparative  hearing  on 
November  25,  1953.  The  hearing  was  opened  and  closed 
on  January  12,  1954.  KXOB,  Inc.,  petitioned  the  Com¬ 
mission  to  dismiss  its  application  because  of  an  agreement 
concluded  with  Radio  Diablo  on  December  22,  1953.  This 
agreement  provided  that  the  stockholders  of  KXOB  should 
have  an  option  to  purchase  Diablo.  The  Examiner  issued 
an  initial  decision  granting  the  channel  to  Radio  Diablo  on 
January  21,  1954.  This  was  made  final  by  Commission 
action  of  February  15,  1954. 

Sioux  City,  Iowa 
Channel  4 

KCOM  Broadcasting  Company  filed  an  application  for 
Channel  4  in  Sioux  City  on  March  3,  1952.  Perkins  Broth¬ 
ers  Company  filed  an  application  for  the  same  facility.  On 
September  2,  1953  the  Commission  found  both  to  be  quali¬ 
fied  and  designated  the  applications  for  hearing  to  begin 
on  October  2,  1953,  solely  on  comparative  issues.  Hear¬ 
ings  were  held.  At  the  hearing  on  December  28,  1953, 
counsel  for  the  applicants  announced  that  an  agreement 
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had  been  reached  by  the  parties.  The  agreement  was  dated 
December  12,  1953.  Perkins  Brothers  Company  filed  its 
petition  to  dismiss  its  application  on  December  30,  1953. 

By  the  agreement  of  December  12,  1953,  KCOM  Broad¬ 
casting  Company  was  to  sell  Standard  Broadcast  Station 
KCOM.  Perkins  had  an  option  to  purchase  50%  of 
KCOM  Broadcasting  Company,  with  a  right  to  equal  rep¬ 
resentation  on  the  board  of  directors,  the  officers  and 
management  personnel.  Perkins  was  to  pay  to  KCOM 
the  amount,  if  any,  by  which  the  net  proceeds  from  the 
sale  of  station  KCOM  was  less  than  £175,000  np  to  a 
$10,000  limit.  If  the  net  worth  of  KCOM  Broadcasting 
Company,  after  the  sale  of  station  KCOM,  exceeded 
$200,000,  this  amount  was  to  be  declared  as  dividends.  The 
total  cost  of  construction  and  operation  was  to  be  financed 
by  loans  from  stockholders  of  KCOM.  These  loans  were 
to  be  repaid  upon  the  purchase  by  Perkins  of  the  50% 
interest. 

The  initial  decision  was  released  on  January  11,  1954. 
It  was  made  final  by  Commission  action  of  January  21, 
1954. 


Si.  Louis.  Missouri 
Channel  4 

KWK,  Inc.,  KXOK,  Inc.,  and  Missouri  Valley  Tele¬ 
vision  Company  filed  applications  for  Channel  4  in  St. 
Louis.  On  November  12,  1953,  the  Commission  designated 
these  applications  for  hearing.  The  hearing  record  was 
opened  on  December  11,  1953.  There  followed  prehearing 
conferences.  On  April  9,  1954,  evidence  was  introduced. 
On  this  date,  counsel  for  KWK  filed  a  petition  for  leave 
to  amend  its  application  for  the  purpose,  among  others, 
of  reflecting  an  agreement  of  April  4, 1954,  which  had  been 
entered  into  among  the  three  applicants  to  the  proceeding. 
The  agreement  provided  that,  upon  the  acceptance  of  the 
amendments  tendered  by  KWK,  Inc.,  the  other  two  appli¬ 
cants,  KXOK,  Inc.,  and  Missouri  Valley  would  dismiss  their 
applications.  These  two  applicants  were  to  receive  options 
to  purchase  stock  in  KWK,  Inc.,  subject  to  Commission  ap- 
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proval.  These  two  applications  were  dismissed  by  the 
Motions  Commissioner  on  the  same  day,  April  9, 1954.  The 
application  was  amended  and  retained  in  hearing  statns. 

The  Examiner  issned  his  initial  decision  on  April  13, 
1954,  granting  the  KWK  application.  Signal  Hill,  the 
permittee  of  Channel  54  at  Belleville,  Illinois,  a  community 
which  is  part  of  the  St.  Louis  metropolitan  area,  made 
objections. 

On  April  21, 1954,  the  Commission  granted  a  petition  to 
make  the  initial  decision  effective  immediately.  Such  an 
order  was  released  on  April  23, 1954. 

Portland,  Oregon 
Channel  6 

Pioneer  Broadcasters,  Inc.,  and  Mount  Hood  Radio  & 
Television  Broadcasting  Corporation  each  filed  an  applica¬ 
tion  for  a  construction  permit  to  operate  on  Channel  6  in 
Portland.  By  an  order  of  July  11, 1952,  as  amended  by  sub¬ 
sequent  orders  dated  September  3  and  October  15, 1952,  the 
Commission  designated  for  hearing  the  two  mutually  ex¬ 
clusive  applications.  The  hearing  was  scheduled  to  begin 
on  October  1,  1952.  A  prehearing  conference  was  held  on 
August  6,  1952.  The  hearing  began  and  sessions  were 
held  on  Oct.  1,  Dec.  10,  and  Dec.  15, 1952,  and  May  18  and 
June  1,  1953.  An  agreement  was  entered  in  on  May  17, 
1953.  The  record  was  closed  on  June  1,  1953.  The  agree¬ 
ment  granted  the  stockholders  of  Pioneer,  or  their  nomi¬ 
nees,  an  option  to  acquire  up  to  and  including  50%  of  the 
stock  of  Mount  Hood,  on  or  before  5  years  before  the  date 
of  agreement.  The  agreement  is  made  subject  to  certain 
conditions  such  as  the  grant  of  the  Mt.  Hood  application 
and  Commission  consent.  The  Examiner  found  that  the 
applicants  had  acted  in  an  effort  to  bring  additional  tele¬ 
vision  service  to  the  residents  of  Portland  at  an  early 
date. 

Further,  he  said,  they  were  acting  to  avoid  the  cost  and 
delay  incident  to  a  highly  competitive  hearing.  The  Exam¬ 
iner  concluded  that  the  existence  of  an  option  agreement  did 
not  preclude  or  prejudge  subsequent  Commission  consid- 


eration  of  the  effectuation  of  the  option  agreement.  As 
stilted  by  the  Examiner,  “The  Commission  will  give  in¬ 
dependent  consideration  to  any  application  which  may  be 
filed  in  the  future  requesting  consent  to  the  transfer  or 
assignment  of  the  AM  and  FM  stations  owned  by  the  holder 
of  the  option  and  the  acquisition  of  the  quota  of  stock  in 
the  Mt.  Hood  Corporation.  The  initial  decision  making 
the  grant  to  Mt.  Hood  was  issued  on  June  18,  1953.  The 
decision  was  made  final  by  Commission  action  of  July 
15,  1953. 

Minneapolis,  Minnesota 
Channel  9 

Independent  Broadcasting  Company,  Family  Broadcast¬ 
ing  Corporation  and  Twin  Cities  Broadcasting  Corpora¬ 
tion  all  filed  applications  for  Channel  9  in  Minneapolis, 
Minnesota.  On  March  31, 1954,  the  applications  were  desig¬ 
nated  for  hearing  on  comparative  issues.  On  April  15, 
1954,  Independent  Broadcasting  filed  a  petition  to  dismiss 
its  application  and  on  April  19,  1954,  Twin  Cities  filed  a 
similar  petition.  The  petitions  were  granted  on  April  27, 
1954.  These  two  applicants  had  options  to  acquire  stock 
in  Family  Broadcasting  Corporation,  up  to  84.3% ;  with  the 
right  in  the  original  stockholders  of  Family  Broadcasting 
to  repurchase  up  to  49%  of  the  corporation’s  stock.  The 
initial  decision  was  released  on  May  20,  1954,  and  made 
final  by  Commission  Order  of  June  11,  1954. 

Hartford,  Connecticut 
Channel  18 

General  Teleradio,  licensee  of  WONS  in  Hartford,  and 
the  Hartford  Times,  licensee  of  WTHT,  Hartford,  filed 
applications  for  channel  18.  These  applications  were 
mutually  exclusive  and  would  have  been  designated  for 
comparative  hearing.  However,  on  October  19,  1953,  the 
applicants  concluded  an  agreement.  This  agreement,  filed 
with  the  Commission  on  October  20,  1953,  provided  that 
the  two  applicants  would  dismiss  their  applications  and  a 
new  corporation,  55  percent,  of  the  stock  of  which  was  to  be 
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owned  by  General  Teleradio  and  45  percent,  by  Hartford 
Times,  wronld  file  an  application  for  the  channel.  This  was 
accomplished  on  October  20, 1953,  and  on  October  21,  1953, 
the  Commission  granted  the  application  of  the  new  corpo¬ 
ration  for  channel  18. 

Des  Moines,  Iowa 
Channel  13 

Central  Broadcasting  Company  filed  an  application  for 
a  VHF  channel  in  Des  Moines  on  February  18,  1948.  Cen¬ 
tral  was  the  licensee  of  WHO  in  Des  Moines.  Independent 
Broadcasting  Company,  the  licensee  of  KIOA,  also  filed  an 
application  for  a  channel  in  Des  Moines.  These  applica¬ 
tions  were  amended  after  the  Commission  lifted  the  freeze 
in  April  of  1952.  The  Commission  sent  the  applicants  Mc¬ 
Farland  letters  on  August  14,  1953.  On  September  1, 
1953,  the  parties  concluded  an  agreement.  This  agreement 
required  that  Independent  dismiss  its  application  for  chan¬ 
nel  13  prior  to  5  p.m.  on  September  1,  1953.  The  agree¬ 
ment  further  provided  that  Independent  should  receive 
$25,000  for  the  costs  incurred  in  the  prosecution  of  its 
application.  Furthermore,  Independent  received  an  option 
to  purchase  40  percent,  of  the  stock  in  the  television  per¬ 
mittee  at  par.  Independent  had  a  right  to  surrender  this 
stock  for  137.5  percent  of  its  par  value  at  any  time  after 
it  had  held  the  stock  for  six  months.  If  the  Commission 
failed  to  approve  the  transfer  of  the  stock  to  Independent 
in  the  first  instance,  Independent  was  to  receive  a  payment 
of  $75,000.  The  Commission  granted  the  application  of 
Central  Broadcasting  on  September  3, 1953. 

Lake  Charles,  Louisiana 
Channel  7 

Sowela  Television  Company  and  Calcasieu  Broadcasting 
Company  filed  applications  for  channel  7  in  Lake  Charles, 
Louisiana.  On  October  23,  1953,  the  Commission  sent  a 
McFarland  letter  to  the  applicants.  On  November  10, 1953, 
Sowela  filed  a  petition  with  the  Commission  that  its  appli- 


cation  be  dismissed.  Calcasieu  Broadcasting  Company 
had  given  an  option  to  Sowela  to  acquire  50  percent  of  the 
former’s  stock.  The  Commission  granted  the  application 
of  Calcasieu  on  November  12, 1953. 

Marinette.  Wisconsin 
Channel  11 

M  &  M  Broadcasting  Company  and  Green  Bay  Broad¬ 
casting  Company  filed  applications  for  channel  11  in  Mari¬ 
nette.  On  November  17,  1953,  M  &  M  amended  it3  appli¬ 
cation  to  show  “The  amendment  attached  hereto  reflects 
the  fact  that  an  oral  understanding  has  been  reached  be¬ 
tween  the  two  applicants  whereby  under  certain  circum¬ 
stances  The  Green  Bay  Broadcasting  Company  is  given  an 
option  to  purchase  20  percent  of  the  stock  of  M  &  M  Broad¬ 
casting  Company,  the  option  to  remain  in  effect  for  20 
months.”  The  next  day,  on  November  18,  1953,  the  appli¬ 
cation  of  M  &  M  Broadcasting  Company  for  channel  11 
was  granted. 

Asheville,  North  Carolina 
Channel  13 

Skyway  Broadcasting  Company,  licensee  of  WLOS,  the 
Asheville  Citizen  Times  Company,  licensee  of  W  WNC,  and 
William  W.  Orr  filed  applications  for  channel  13  in  Ashe¬ 
ville.  On  October  5,  1953,  an  agreement  was  concluded 
whereby  the  Asheville  Citizen  Times  Company  acquired  an 
option  to  purchase  5/16  of  the  stock  in  Skyway  Broadcast¬ 
ing  Company.  This  option  was  to  run  until  June  30,  1957. 
On  December  10,  1953,  the  Commission  granted  the  appli¬ 
cation  of  Skyway  Broadcasting  Company.  William  W.  Orr 
had  dismissed  his  application  for  the  channel  prior  to  this 
time. 

Enid.  Oklahoma 
Channel  5 

Streets  Electronics  Company  and  Enid  Radiophone  Com¬ 
pany  filed  applications  for  channel  5  in  Enid,  Oklahoma. 
On  November  18,  1953,  the  Commission  sent  a  McFarland 
letter  to  the  two  applicants.  On  December  15,  1953,  the 
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application  of  Streets  Electronics  Company  was  amended 
to  show  that  an  option  had  been  given  to  Enid  Radiophone 
Company  for  20  percent,  of  the  stock  in  the  former  com¬ 
pany.  This  option  was  good  for  two  years  and  called  for 
a  payment  of  the  par  valne  of  the  stock  less  $5,000,  which 
was  to  reimburse  Enid  for  its  expenses  in  prosecuting  its 
application.  The  agreement  was  filed  with  the  Commis¬ 
sion  on  December  15,  1953.  Streets  Electronics  Company 
received  a  grant  of  a  construction  permit  on  December  16, 
1953.  “ 


Alexandria.  Louisiana 
Channel  5 

Alexandria  Broadcasting  Company,  Inc.  and  KSYL,  Inc. 
filed  applications  for  channel  5  in  Alexandria.  On  Decem¬ 
ber  19,  1953,  before  the  applications  were  designated  for 
hearing,  the  two  applicants  concluded  an  agreement  where¬ 
by  KSYL,  Inc.  was  required  to  dismiss  its  application. 
KSYL,  Inc.  acquired  an  option,  good  for  24  months  after 
the  television  station  began  commercial  operation,  to  ac¬ 
quire  49  percent,  of  the  stock  in  Alexandria  Broadcasting 
Company.  Accordingly  on  December  29, 1953,  KSYL,  Inc., 
filed  a  petition  requesting  that  its  application  be  dismissed. 
Alexandria  Broadcasting  Company,  on  the  same  date, 
amended  its  application  to  reflect  the  terms  of  the  agree¬ 
ment.  On  December  30,  1953,  the  Commission  granted 
the  application  of  Alexandria  Broadcasting  Company  for 
channel  5  in  Alexandria,  Louisiana. 

Greenville,  South  Carolina 
Channel  4 

Carolina  Television,  Inc.,  and  the  Greenville  News-Pied¬ 
mont  Company  filed  applications  for  Channel  4  in  Green¬ 
ville,  South  Carolina. 

These  applications  were  mutually  exclusive  and  would 
have  been  designated  for  comparative  hearing.  Carolina 
filed  its  application  on  June  30,  1952.  Textile  Broadcast¬ 
ing  Corporation  also  had  an  application  on  file. 


On  July  28,  1953,  the  three  applicants  concluded  an 
agreement.  As  a  result  of  the  agreement,  the  Greenville 
News-Piedmont  Company  was  to  have  39%  of  the  stock  in 
Carolina  Television  and  the  Textile  Broadcasting  Corpo¬ 
ration  was  to  have  a  similar  amount.  This  left  22  percent, 
of  the  stock  for  the  original  stockholders  in  Carolina.  As 
the  applications  had  not  been  designated  for  hearing  as  yet, 
there  was  no  initial  decision  in  this  case.  After  the  agree¬ 
ment  was  filed  on  July  28,  1953,  the  Commission  issued  a 
decision  awarding  the  channel  to  Carolina  Television  on 
July  30, 1953. 

Fori  Smith,  Arkansas 
Channel  5 

American  Television  Company  and  George  T.  Hern- 
reicn  filed  applications  for  Channel  5  in  Fort  Smith.  On 
February  3, 1954,  the  Commission  designated  the  two  appli¬ 
cations  for  comparative  hearing.  On  April  27,  Hernreich 
filed  a  petition  to  dismiss  his  application.  It  was  granted 
the  same  day.  By  an  agreement  of  April  24,  1954,  Hern¬ 
reich  was  to  have  an  option  to  acquire  a  stock  interest  in 
American  Television,  subject  to  Commission  consent.  The 
initial  decision  was  issued  on  April  30,  1954,  and  made 
final  by  Commission  order  of  June  4,  1954. 

Durham,  North  Carolina 
Channel  11 

Durham  Broadcasting  Enterprises,  Inc.,  and  Durham 
Radio  Corporation  filed  mutually  exclusive  applications  for 
Channel  11  in  Durham.  The  Commission  designated  the 
two  applications  for  a  comparative  hearing  by  order  of  Oc¬ 
tober  14,  1953.  The  hearing  began  on  November  18,  1953. 
On  December  30,  1953,  the  parties  submitted  an  agreement 
whereby  the  application  of  Durham  Radio  Corporation  was 
to  be  dismissed.  The  agreement  provided  that  Durham 
Radio  would  acquire  stock  in  Durham  Broadcasting  Enter¬ 
prises  after  the  latter  disposed  of  standard  broadcast  sta¬ 
tion  WTIK. 


The  initial  decision  was  released  on  January  12,  1954, 
and  was  made  final  by  Commission  order  of  January  24, 
1954. 

Des  Moines,  Iowa 
Channel  8 

Cowles  Broadcasting  Company  filed  an  application  for 
a  VHF  television  channel  in  Des  Moines  on  February  12, 
1948.  Murphy  Broadcasting  Company  filed  an  applica¬ 
tion  for  the  same  facility  on  March  18,  1948.  These  appli¬ 
cations  were  caught  in  the  so-called  freeze  imposed  by 
the  FCC.  The  applicants  refiled  their  applications  on 
June  20  and  July  1,  1952,  respectively.  McFarland  letters 
were  sent  to  the  applicants  on  August  4,  1953.  After  the 
submission  of  the  reply  to  the  McFarland  letter,  the  FCC 
designated  both  applications  for  comparative  hearing  on 
September  25,  1953,  but  made  the  finding  that  each  appli¬ 
cant  was  legally,  technically  and  financially  qualified. 

A  prehearing  conference  was  held  on  October  23,  1953. 
The  hearing  commenced  on  December  15, 1953.  The  record 
was  closed  on  February  3,  1954.  Each  party  submitted 
proposed  findings  on  April  5,  1954.  The  Hearing  Ex¬ 
aminer  published  his  report  on  August  27,  1954  and 
recommended  that  the  application  of  Cowles  Broadcasting 
Company  be  granted  and  that  of  Murphy  Broadcasting 
Company  be  denied.  Exceptions  were  filed  by  Murphy 
Broadcasting  Company  on  October  19, 1954,  and  on  Decem¬ 
ber  20,  1954,  Cowles  Broadcasting  Company  filed  a  brief 
responsive  to  those  exceptions  and  in  support  of  the 
initial  decision.  Oral  argument  was  requested  by  both 
parties.  As  of  March  3,  1955,  the  Commission  had  not  yet 
fixed  a  date  for  oral  argument.  On  that  day  the  parties 
entered  into  a  contract  providing  for  the  creation  of  a 
new  company  as  successor  applicant  to  Cowles  Broadcast¬ 
ing  Company,  the  stock  to  be  held  initially  by  the  Cowles  in¬ 
terests.  The  contract  further  provided  that  Murphy 
Broadcasting  Company,  on  agreed  terms,  was  to  have  the 
right  to  purchase  40  percent,  of  the  total  capital  stock.  The 
contract  further  contained  some  provisions  relating  to  the 
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management  and  operation  of  the  proposed  television  sta¬ 
tion;  including  arrangements  for  the  employment  of  per¬ 
sons  theretofore  affiliated  with  Mnrphy  Broadcasting  Com¬ 
pany,  certain  limitations  on  the  power  of  the  corporation  to 
elect  directors,  a  provision  that  K.  H.  Mnrphy,  Jr.,  was  to  be 
a  vice  president,  Benito  Gagnine  was  to  be  a  vice 
president — both  at  $500  a  month,  and  a  provision  that 
if  Mnrphy  considers  any  prices  or  changes  unreasonable 
arbitration  is  to  be  used — equal  choice  of  arbitrators  was 
provided  with  the  third  man  chosen  by  the  Chief  Justice  of 
the  Iowa  Supreme  Court.  This  document  was  filed  with 
the  FCC  on  March  7,  1955,  accompanied  by  a  petition  re¬ 
questing  that  the  FCC  dismiss  the  application  of  Murphy 
Broadcasting  Company  and  that  its  exceptions  to  the  Initial 
Decision  be  withdrawn. 

On  March  23,  1955,  the  application  was  granted.  There¬ 
after  the  station  was  constructed  and  is  now  in  regular 
commercial  operation.  The  various  provisions  of  the  con¬ 
tract  have  been  effectuated. 

Chattanooga,  Tennessee 
Channel  12 

Applications  for  Channel  12  in  Chattanooga  were  filed 
by  WDEF  Broadcasting  Company,  Southern  Television, 
Inc.,  and  Tri-State  Telecasting  Corporation.  All  three 
applicants  were  found  qualified  and  were  designated  for 
comparative  hearing  by  Commission  Order  of  April  22, 
1953.  Hearing  conferences  were  held  on  May  25,  1953, 
June  15  and  July  22,  1953.  On  December  16,  1953,  Tri- 
State  and  Southern  Television  filed  petitions  asking  that 
their  applications  be  dismissed.  The  petitioners  filed  an 
agreement  whereby  each  was  entitled  to  purchase  27.5% 
of  the  stock  of  WDEF  Broadcasting  Company,  subject  to 
Commission  approval.  By  Order  of  December  22,  1953, 
the  Commission  dismissed  the  applications  of  Southern 
Television  and  Tri-State,  without  prejudice. 

The  initial  decision  granting  the  channel  to  WDEF  was 
issued  on  January  20,  1954,  and  made  final  by  a  Commis¬ 
sion  Order  of  January  28,  1954. 
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Charleston.  West  Virginia 
Channel  8 

The  Tierney  Company  and  Capital  Television,  Inc.,  filed 
applications  for  Channel  8  in  Charleston.  On  October  14, 
1953,  the  Commission  fonnd  the  applicants  qualified  and 
designated  the  applications  for  comparative  hearing.  The 
hearing  began  on  November  13, 1953.  The  next  hearing  was 
on  January  12, 1954.  At  that  hearing  the  parties  announced 
that  an  agreement  had  been  concluded  on  January  7,  1954. 
That  agreement  provided  that  Capital  should  withdraw  its 
application.  After  the  Tierney  Company  received  a  grant, 
it  was  to  assign  the  grant  to  a  new  company  in  which 
some  of  the  Capital  Television  stockholders  were  to  be 
40  percent,  stockholders.  The  initial  decision  was  issued  on 
January  27,  1954,  by  the  examiner.  It  was  made  final  on 
February  15, 1954,  by  the  Commission. 

Cedar  Rapids.  Iowa 
Channel  9 

Applications  had  been  filed  by  Cedar  Rapids  Television 
Company  and  the  Gazette  Company.  These  applications 
would  have  been  designated  for  a  comparative  hearing. 
However,  on  Angust  7,  1953,  the  Gazette  Company  filed 
a  motion  to  dismiss  its  application  pursuant  to  an  agree¬ 
ment  whereby  the  Gazette  Company  was  to  sell  its  radio 
facilites  to  Cedar  Rapids  Television  Company  for  $100,000. 

As  a  result  of  this  agreement,  the  channel  was  granted  to 
Cedar  Rapids  Company  on  August  12,  1953. 

Bangor.  Maine 
Channel  2 

Murray  Carpenter  Associates  and  Maine  Broadcasting 
Company  filed  applications  for  Channel  2  in  Bangor.  The 
Commission  designated  the  applications  for  comparative 
hearing  on  February  10,  1954.  On  February  18,  1954,  the 
two  applicants  entered  into  an  agreement  which  stated 
that  Maine  Broadcasting  should  file  a  petition  to  dismiss 
its  application.  The  petition  was  filed  on  March  2,  1954. 
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The  agreement  provided  that  Maine  Broadcasting  shonld 
have  an  option  to  purchase  40  percent,  of  the  stock  in  Mur¬ 
ray  Carpenter  Associates.  The  agreement  also  provided 
that  Murray  Carpenter  should  divest  himself  of  any  and  all 
interest  he  may  have  in  standard  broadcasting  station 
WGrUY,  Bangor,  within  six  months  from  the  date  of  the 
exercise  of  the  option  by  Maine  Broadcasting.  The  option 
provision  was  subject  to  Commission  approval.  The  initial 
decision  granting  the  channel  to  Murray  Carpenter  was 
issued  on  March  30,  1954;  a  final  decision  was  issued  on 
May  5, 1954. 
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APPENDIX  B 

The  rules  changes  made  on  February  6,  1953,  (published 
in  the  Federal  Register  on  February  17,  1953)  follow:  (18 
FR  938;  FOC  Public  Notice  53-118,  Mimeo.  85760) 

(1)  Section  1.387  is  amended  as  follows: 

Delete  present  subparagraph  (b)(3)  and  substitute  fol¬ 
lowing: 

(3)  Any  person  who,  prior  to  the  time  the  applica¬ 
tion  in  question  was  designated  for  hearing,  had  filed 
with  the  Commission  a  mutually  exclusive  application. 
Any  application  thait  is  mutually  exclusive  with  another 
application  or  applications  already  designated  for  hear¬ 
ing  will  be  consolidated  for  hearing  with  such  other 
application  or  applications  only  if  the  application  in 
question  is  filed  at  least  30  days  before  the  date  on 
which  the  hearing  on  the  prior  application  or  applica¬ 
tions  is  scheduled.  If  the  scheduled  date  is  changed, 
the  date  last  set  shall  govern  in  determining  the  time¬ 
liness  of  an  application  for  purposes  of  this  para¬ 
graph.  If  the  application  is  filed  after  the  30-day  pe¬ 
riod,  it  will  be  dismissed  without  prejudice  and  will 
be  eligible  for  refiling  only  after  a  decision  is  ren¬ 
dered  by  the  Commission  with  respect  to  the  applica¬ 
tion  or  applications  designated  for  hearing  or  after 
such  applications  are  dismissed  or  removed  from  hear¬ 
ing.* 

(2)  Section  1.724(b)  is  amended  as  follows: 

Any  application  that  is  mutually  exclusive  with 
another  application  or  applications  already  designated 
for  hearing  will  be  consolidated  for  hearing  with  such 
other  application  ot  applications  only  if  the  applica¬ 
tion  in  question  is  filed  at  least  30  days  before  the  date 
on  which  the  hearing  on  the  prior  application  or  appli¬ 
cations  is  scheduled.  If  the  scheduled  date  is  changed, 
the  date  last  set  shall  govern  in  determining  the  time¬ 
liness  of  an  application  for  purposes  of  this  paragraph. 

(3)  Section  1.841  is  changed  to  Section  1.840  with  no 
change  in  text. 

*  This  subparagraph  was  later  amended  by  inserting  a  proviso  that  in  the 
case  of  broadcast  applications  the  period  is  60  days.  19  F.B.  4445,  July  20, 
1954. 
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(4)  A  new  Section  1.841  is  added  as  follows : 

Sec.  1.841  Commencement  of  hearing  procedure  in 
cases  involving  broadcast  applications.1 

(a)  Except  for  good  cause  found  in  advance  by  the 
Hearing  Examiner,  all  broadcast  hearings  will  com¬ 
mence  with  a  conference  between  the  Hearing  Exami¬ 
ner,  or  other  presiding  officer,  and  representatives  of 
all  parties  to  the  proceeding  looking  toward  agree¬ 
ment  on  all  matters  raised  with  respect  to  the  conduct 
of  the  hearing.  At  this  conference,  the  parties,  in¬ 
cluding  Commission  counsel  should  be  prepared  to  dis¬ 
cuss  (1)  the  matters  relied  upon  by  each  of  the  parties, 
(2)  possibilities  of  agreement  to  clarify  the  issues  to  be 
tried  in  the  hearing,  (3)  admissions  of  fact  and  of 
documents  which  will  avoid  unnecessary  proof,  (4)  the 
need  or  desirability  of  obtaining  proof  by  depositions, 
(5)  limitations  upon  merely  cumulative  proof,  (6)  the 
need  for  additional  conferences,  (7)  date  for  commenc¬ 
ing  the  taking  of  testimony  and  (8)  such  other  matters 
as  may  aid  the  disposition  of  the  hearing. 

(b)  The  Hearing  Examiner,  or  other  presiding  offi¬ 
cer,  shall  issue  an  order  which  recites  the  action  taken 
at  the  conference;  the  date  of  any  additional  confer¬ 
ence  or  the  date  for  taking  of  testimony  which,  in  the 
absence  of  agreement  otherwise,  should  not  be  later 
than  30  days  after  the  issuance  of  such  order  if  cir¬ 
cumstances  will  permit;  the  matters  relied  upon  by 
each  of  the  parties ;  agreements  made  by  the  parties  as 
to  (1)  admissions  of  fact  and  documents,  and  (2)  limi¬ 
tations  of  proof  and  other  matters;  and  such  order 
when  issued  shall  control  the  subsequent  course  of  the 
hearing  unless  modified  by  the  Hearing  Examiner  for 
cause  during  the  course  of  the  hearing  or  by  the  Com¬ 
mission  upon  a  review  of  the  Hearing  Examiner’s 
ruling.  Proof  at  the  hearing  will  be  adduced  only  in 
respect  of  the  matters  relied  upon  by  each  of  the  par¬ 
ties,  including  Commission  counsel,  set  out  in  such 
order. 

(c)  The  scheduled  date  of  hearing  referred  to  in 
Sections  1.387(b)(3)  and  1.724(b)  shall  be  the  date 
the  conference  is  commenced  pursuant  to  the  provi¬ 
sions  of  this  section.  The  procedure  specified  above 
does  not  affect  the  opportunity  for  prehearing  con¬ 
ference  as  provided  in  Section  1.813. 

l  This  section  applies  only  to  broadcast  applications  designated  for  hearing 
after  Febrnary  4,  1953. 
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COUNTER  STATEMENT  OF  QUESTIONS  PRESENTED 

In  a  case  where  the  Federal  Communications  Commission 
found  that  two  competing  applicants  for  the  same  television 
channel  in  the  same  community  were  legally,  technically 
and  financially  qualified  but  designated  .their  applications 
for  hearing  to  determine  which  of  the  two  was  better  quali¬ 
fied  to  receive  a  grant,  and  when  such  hearing  was  held 
and  all  administrative  processes  were  completed  up  to  the 
point  of  the  issuance  of  an  Initial  Decision  by  the  Hearing 
Officer;  and 

Where  these  two  competing  applicants  then  entered  into 
an  agreement  which  permitted  one  of  them  to  acquire  a 
fifty  percent  stock  interest  in  the  other  at  some  future  date, 
subject  to  the  consent  of  the  Federal  Communications 
Commission,  and  at  the  request  of  the  parties  the  hearing 
record  was  reopened,  the  agreement  between  the  parties 
was  received  in  evidence  and  one  of  the  applicants  con¬ 
sented  .to  the  dismissal  of  its  application  upon  the  condition 
that  the  Commission  grant  the  other;  and 

Where  the  Commission  then  carried  the  administrative 
process  forward  by  the  issuance  of  an  Initial  Derision  by 
the  Hearing  Officer  which  was  followed  by  a  final  decision 
of  the  Commission  granting  the  surviving  application  of 
WWSW,  Inc. : 

L  Did  the  Commission  commit  error  in  dismissing  an 
application  filed  by  the  Appellant  on  the  day  the  hearing 
record  was  reopened,  under  the  Commission’s  procedural 
rule  1.387(b)(3)  requiring  the  dismissal  of  an  application, 
which  conflicts  with  an  application  or  applications  previ¬ 
ously  designated  for  hearing,  unless  filed  at  least  sixty 
days  prior  to  the  commencement  of  the  hearing  so 
designated? 

2.  Did  the  Commission  violate  Section  309(b)  of  the 
Communications  Act  of  1934,  as  amended,  which  requires 
the  designation  of  an  application  for  hearing  if  the  Com- 

(i) 
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mission  is  unable  to  determine  that  the  granting  thereof 
will  serve  public  interest,  convenience  and  necessity,  by 
dismissing,  without  hearing,  the  application  of  the  Appel¬ 
lant  which  was  not  filed  within  the  time  limitations  of  rule 
1.387(b)(3)? 

3.  When  all  conflicts  with  the  surviving  application  of 
W  W  SW,  Inc.,  were  removed  did  the  Commission  err  or 
abuse  its  discretion  in  retaining  the  application  in  hearing 
status  until  the  completion  of  the  administrative  process? 

4  Was  there  any  valid  Commission  rule  or  practice 
which  required  the  return  of  the  surviving  application  of 
W  WSW,  Inc.,  to  the  processing  line  so  that  Appellant's 
conflicting  application  could  then  be  considered  compara¬ 
tively  therewith? 

5.  Was  the  construction  permit  granted  to  the  surviving 
applicant,  WWSW,  Inc.,  on  July  20, 1955,  a  grant  “without 
a  hearing”  within  the  meaning  of  Section  309(c)  of  the 
Communications  Act  of  1934,  as  amended,  so  as  to  make 
that  grant  subject  to  protest  thereunder? 

6.  Does  this  Court  have  jurisdiction  to  entertain  an 
appeal  from  the  denial  of  a  protest  to  the  grant  of  an 
application  when  the  Commission’s  jurisdiction  over  the 
grant  in  question  has  been  reinvoked  by  the  Appellant  and 
a  rehearing  thereon  has  been  ordered  and  held  and  that 
proceeding  is  now  pending  before  the  Commission  awaiting 
decision? 

7.  Should  the  Court  consider  the  terms  and  effect  of  the 
Agreement  under  which  Interveners,  Pittsburgh  Radio 
Supply  House,  Inc.  and  WWSW,  Inc.,  resolved  the  conflict 
between  them,  when  that  matter  is  pending  before  the 
Commission  on  a  rehearing  embracing  issues  relating  to  the 
terms,  understandings,  amendments  and  effectuations  of 
that  Agreement  and  when  the  result  of  that  rehearing  may 
be  the  setting  aside  of  the  WWSW,  Inc.,  grant? 


(ii) 
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Counter  Statement  of  Questions  Presented .  i 

Counter  Statement  as  to  Jurisdiction .  1 

Counter  Statement  of  the  Case .  3 

Summary  of  Argument .  5 

Argument 

A.  The  Court  is  without  jurisdiction  to  entertain  the 
appeal  from  the  denial  of  Appellant’s  protest  to 
the  WWSW,  Inc.,  grant .  7 


B.  The  applications  of  Intervenors  Pittsburgh  Radio 

Supply  House,  Inc.,  and  WWSW,  Inc.,  were  in 
hearing  status  when  Appellant’s  application  was 
filed  on  June  27, 1955.  Under  these  circumstances, 
the  Commission’s  action  dismissing  Appellant’s 
application  did  not  constitute  error .  9 

C.  The  Commission  did  not  have  the  statutory  power 

to  dismiss  the  application  of  Pittsburgh  Radio 
Supply  House,  Inc.,  without  the  consent  of  that 
applicant,  upon  learning  of  the  Agreement  of 
June  2,  1955  .  13 

D.  Pittsburgh  Radio  Supply  House,  Inc.,  has  not  en¬ 
deavored  to  file  or  prosecute  two  applications  at 
the  same  time  contrary  to  the  provisions  of  Sec¬ 
tions  1.364  and  1.366  of  the  Commission’s  Rules 


and  Regulations  .  14 

E.  The  Commission  did  not  err  in  maintaining  the 
WWSW,  Inc.,  application  in  hearing  status  and 
in  not  returning  it  to  the  processing  line .  16 


F.  The  Agreement  of  June  2, 1955,  in  the  light  of  the 
amendments  thereto  and  the  effectuations  thereof 
conferred  no  present  rights  and  no  equitable  in¬ 
terest  on  the  Pittsburgh  Radio  Supply  House, 
Inc.,  stockholders.  The  Agreement  of  June  2, 
1955,  the  amendments  thereto,  and  the  effectua¬ 
tions  thereof,  did  not  so  change  WWSW,  Inc.,  as 
an  entity  as  to  require  its  application  to  be  con¬ 


sidered  anew  .  21 

Conclusion  .  36 
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United  States  Court  of  Appeals 

Fob  The  District  of  Columbia  Circuit 


Nos.  12,841  and  12,938 


Telecasting,  Inc.,  Appellant, 
v. 

Federal  Communications  Commission,  Appellee, 
WWSW,  Inc.,  Pittsburgh  Radio  Supply  House,  Inc., 
City  of  Pittsburgh,  Intervenors. 


Appeals  from  Orders  of  The  Federal 

Commission 


BRIEF  OF  INTERVENOR 
PITTSBURGH  RADIO  SUPPLY  HOUSE,  INC 


COUNTER  STATEMENT  AS  TO  JURISDICTION 

Case  Number  12,841  is  an  appeal  from  the  action  of  the 
Federal  Communications  Commission  taken  on  July  20, 
1955,  adopting  a  Memorandum  Opinion  and  Order,  released 
July  25, 1955,  dismissing  Appellant’s  application  to  change 
its  operating  assignment  at  Pittsburgh,  Pennsylvania,  from 
television  channel  16  to  television  channel  11.  (R.  6836- 
6841)  Case  Number  12,938  is  an  appeal  from  the  action 
of  the  Commission  taken  on  September  21,  1955,  adopting 
a  Memorandum  Opinion  and  Order,  released  September 
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23,  1955,  dismissing  Appellant’s  protest  to  the  action  of 
the  Commission  on  July  20,  1955,  released  July  22,  1955, 
granting  the  application  of  Intervenor  W  WSW,  Inc.,  for 
a  construction  permit  to  construct  a  television  station  at 
Pittsburgh,  Pennsylvania  to  operate  on  television  channel 
11.  (R.  6970-6971) 

Appellant,  in  both  appeals,  has  invoked  the  jurisdiction 
of  this  Court  under  Section  402(b)  of  the  Communications 
Act  of  1934,  as  amended  (Act  of  June  19,  1934,  C.  426,  48 
Stat  926,  as  amended  by  Act  of  July  16,  1952,  C.  879,  66 
•Sftat.  718,  U.S.C.  Title  47  §  402(b)),  Section  10  of  the 
Administrative  Procedure  Act  (Act  of  June  11,  1946,  C. 
324, 60  Stat.  243,  U.S.C.,  Title  5,  §1009)  and  Section  1651(a) 
of  the  Judicial  Code  (Act  of  June  25,  1948,  C.  646,  62  Stat. 
944,  as  amended  by  Act  of  May  24, 1949,  C.  139  §90,  63  Stat 
102,  U.S.C.  Title  28,  §1651  (a)). 

Case  Number  12,938  poses  a  jurisdictional  question  in 
that  Appellant’s  protest  is  directed  toward  an  action  of  the 
Commission  which  lost  its  finality  when  Appellant  sought 
and  obtained  administrative  Telief  from  the  Commission  by 
filing  a  Petition  for  Reconsideration  and  Rehearing  of  the 
W  WSW,  Inc.,  grant  to  which  the  protest  was  directed.  This 
Petition  was  granted  on  November  25,  1955,  in  a  Memo¬ 
randum  Opinion  and  Order  released  November  28,  1955 
(R.  6987-6993). 

The  rehearing  so  ordered  is  now  pending  before  the  Com¬ 
mission  and  no  decision  thereon  has  been  rendered.  The  ul¬ 
timate  issue  on  which  this  matter  was  reheard  was  “To 
determine  in  the  light  of  the  evidence  adduced  under  the 
foregoing  issues  whether  the  grant  to  W  WSW,  Inc.,  should 
be  set  aside.”  It  seems  clear  that  Appellant,  having  in¬ 
voked  the  jurisdiction  of  the  Commission  over  the  action 
against  which  the  protest  was  directed,  must  exhaust  its 
administrative  remedy  before  an  appeal  will  lie.  See  South¬ 
land  Industries,  Inc.  v.  Federal  Communications  Commis¬ 
sion,  69  App.  D.C.  82,  99  F.  2d  117  (1938). 
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COUNTER  STATEMENT  OF  THE  CASE 

Intervenors  filed  applications  for  television  facilities  in 
Pittsburgh  in  late  1947  and  early  1948  (R.  1-109,  6452- 
6513).  These  applications  were  designated  for  hearing  with 
others  in  1949,  but  before  a  hearing  could  be  held  the  Com¬ 
mission  imposed  a  “freeze”  on  the  processing  of  all  tele¬ 
vision  applications  while  consideration  was  being  given,  in 
rule  making  proceedings,  to  a  revision  of  the  rules  and 
standards  applicable  to  television  broadcasting  stations 
(R.  308-309,  313-319,  337).  At  the  conclusion  of  these  rule 
making  proceedings  in  April,  1952,  the  Commission  gave 
opportunity  to  those  who  had  applications  pending  prior 
to  the  “freeze”  and  to  those  desiring  to  file  new  applica¬ 
tions,  to  revise  their  pending  applications  or  to  file  new 
applications  so  as  to  conform  to  the  new  rules  and  standards 
adopted  by  the  Commission  in  its  Sixth  Report  and  Order 
(R.  6711-6716). 

The  Sixth  Report  and  Order  contained  a  rule  (now  Sec¬ 
tion  3.606  of  the  Commissions  Rules  and  Regulations) 
which  assigned  specific  television  channels  to  cities  and 
communities  throughout  the  United  States  and  its  posses¬ 
sions.  Channels  11  and  16  were  among  those  assigned  for 
use  at  Pittsburgh,  Pennsylvania. 

Intervenors  both  amended  their  pending  applications  to 
bring  them  factually  up  to  date  and  in  conformity  with  the 
new  rules  and  standards.  Both  applied  for  television 
Channel  11.  Westinghouse  Radio  Stations,  Inc.,  also  ap¬ 
plied  for  Channel  11  (R.  306-307,  6580-6593). 

No  action  was  taken  on  these  applications  until  March 
31, 1954,  when  the  Commission  having  reached  a  determina¬ 
tion  that  all  three  applicants  were  qualified  to  construct 
and  operate  a  television  station  at  Pittsburgh,  nevertheless, 
designated  them  for  hearing  in  a  consolidated  proceeding 
because  only  one  of  the  three  could  be  granted  (R.  351-352). 

Prehearing  conferences  were  held  in  April,  1954,  hearing 
conferences  were  held  in  May,  June  and  July,  1954,  and  the 
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taking  of  testimony  commenced  on  September  15,  1954  (R. 
359-1592). 

The  record  was  closed  on  January  24,  1955,  but  was  twice 
reopened  and  was  finally  closed  on  June  29,  1955  (R.  3808- 
3220,  6766,  6823,  6350-6358). 

In  the  meantime,  Westinghouse,  having  entered  into  an 
agreement  to  purchase  a  “pre-freeze”  existing  station  in 
Pittsburgh,  withdrew  its  application  for  television  Chan¬ 
nel  11  on  December  15,  1954,  and  took  no  further  part  in 
the  proceedings  (R.  6756). 

Negotiations  were  commenced  shortly  thereafter  between 
the  remaining  applicants  (Intervenors  W  WSW,  Inc.,  and 
Pittsburgh  Radio  Supply  House,  Inc.),  which  on  June  2, 
1955,  culminated  in  an  agreement  among  them,  P.  G.  Pub¬ 
lishing  Company  (the  sole  stockholder  of  WWSW,  Inc.), 
and  three  of  the  four  members  of  the  Brennen  family  who 
are  the  stockholders  of  Pittsburgh  Radio  Supply  House, 
Inc.  (R.  4125-4196). 

The  intent  and  purpose  of  the  Agreement  of  June  2, 1955, 
was  to  resolve  the  differences  between  Intervenors  by  the 
dismissal  of  one  of  the  applications  to  make  possible  an 
early  grant  of  the  other.  Actually,  Pittsburgh  Radio  Sup¬ 
ply  House,  Inc.,  consented  to  the  dismissal  of  its  applica¬ 
tion  if  the  WWSW  application  was  simultaneously  granted 
(R.  6321-6343,  6350-6358). 

Three  of  the  Pittsburgh  Radio  Supply  House  stock¬ 
holders,  owning  an  aggregate  of  55%  of  the  stock  of  that 
corporation,  were  given  the  future  right  under  that  agree¬ 
ment,  subject  to  certain  conditions,  to  acquire  a  50%  stock 
interest  in  WWSW.  Inc.  The  conditions  were  that  Supply 
House  must  dispose  of  its  radio  properties  in  Pittsburgh 
and  the  consent  of  the  Commission  must  be  obtained  before 
the  Supply  House  stockholders  can  acquire  stock  in 
WWSW,  Inc.  (R.  4125-4196).  . 


The  Agreement  of  June  2,  1955,  as  then  amended,  was 
filed  with  the  Commission  on  June  13,  1955,  and  was  also 
received  in  evidence  on  June  29,  1955,  at  the  then  reopened 
hearing  (E.  4125-4196).  In  the  meantime,  Appellant  not 
having  previously  been  a  party  to  the  proceedings,  on  June 
27, 1955,  filed  an  application  to  change  its  operating  assign¬ 
ment  (on  which  it  had  operated  its  television  station  since 
1953)  from  ultra  high  frequency  Channel  16  to  very  high 
frequency  Channel  11,  an  admittedly  superior  facility.  Ap¬ 
pellant  also  sought  to  appear  in  the  reopened  hearing  in  op¬ 
position  to  the  then  proposed  disposition  of  Intervenors’ 
applications  resulting  from  the  composition  of  their  dif¬ 
ferences  by  the  Agreement  of  June  2,  1955  (R.  6321-6400). 

In  a  Memorandum  Opinion  and  Order  adopted  July  20, 
1955,  and  released  July  25,  1955,  the  Commission  dismissed 
Appellant’s  application  under  the  provisions  of  its  Rule 
1.387(b)(3).  From  this  action  Appellant  has  appealed  in 
Case  No.  12,841  (R.  6836-6841). 

An  initial  Decision,  looking  toward  the  grant  of  the  appli¬ 
cation  of  Intervenor  W  WSW,  Inc.,  was  issued  July  1, 1955 
(R.  6826-6829).  The  Commission  issued  a  Memorandum 
Opinion  and  Order,  adopted  July  20,  1955,  and  released 
July  22,  1955,  granting  the  W  WSW,  Inc.,  application  (R. 
6442-6445).  From  a  denial  of  a  protest  of  this  grant  on 
September  23,  1955,  Appellant  has  appealed  in  Case  No. 
12,938. 

SUMMARY  OF  ARGUMENT 

A.  The  Court  is  without  jurisdiction  to  entertain  the 
appeal  from  the  denial  of  Appellant’s  protest  to  the 
W  W  SW,  Inc.,  grant.  The  grant  lo9t  its  finality  when  the 
jurisdiction  of  the  Commission  was  reasserted  by  its  action 
ordering  a  rehearing  on  the  grant  in  question,  which  pro¬ 
ceeding  is  still  pending  before  the  Commission. 

B.  The  applications  of  Intervenors  Pittsburgh  Radio 
Supply  House,  Inc.,  and  WWSW,  Inc.,  were  in  hearing 
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status  when  Appellant’s  application  was  filed  on  June  27, 
1955.  Under  these  circumstances,  the  Commission’s  action 
dismissing  Appellant’s  application  did  not  constitute  error. 
The  dismissal  of  Appellant’s  application  was  required 
under  Section  1.387(b)(3)  of  the  Commission’s  Rules  and 
Regulations.  The  hearing  on  Intervenors’  applications 
had  commenced  on  May  13,  1954,  and  was  not  concluded  by 
June  27,  1955,  and  Appellant’s  application  therefore  was 
not  seasonably  filed  within  the  time  limitations  of  Section 
1.387(b)(3)  of  .the  Commission’s  Rules  and  Regulations. 

C.  The  Commission  did  not  have  the  statutory  power  to 
dismiss  the  application  of  Pittsburgh  Radio  Supply  House, 
Inc.,  without  the  consent  of  that  applicant,  upon  learning 
of  the  Agreement  of  June  2,  1955.  Section  309(b)  of  the 
Communications  Act  of  1934,  as  amended,  does  not  permit 
the  denial  or  dismissal  of  an  application  without  hearing 
where,  as  here,  all  procedural  requirements  have  been  met. 

D.  Pittsburgh  Radio  Supply  House,  Inc.,  has  not  en¬ 
deavored  to  file  or  prosecute  two  applications  at  the  same 
time  contrary  to  the  provisions  of  Sections  1.364  and  1.366 
of  the  Commission’s  Rules  and  Regulations.  Pittsburgh 
Radio  Supply  House,  Inc.,  has  not  been  a  party  to  any  appli¬ 
cation  other  than  BPCT-345  which  was  dismissed  when  the 
Commission  granted  the  W  WSW,  Inc.,  application  and  it 
obtained  no  permittee  rights  or  obligations  under  the 
W  WSW,  Inc.,  grant.  Section  1.364  relating  to  multiple 
applications  is  thus  inapplicable.  Section  1.366  in  pertinent 
part  relates  to  .the  manner  of  treating  petitions  to  dismiss 
applications.  No  such  petition  having  been  filed,  Section 
1.366  is  inapplicable. 

E.  The  Commission  did  not  err  in  maintaining  the 
WWSW,  Inc.,  application  in  hearing  status  and  in  not  re¬ 
turning  it  to  the  processing  line.  The  Commission’s 
changed  processing  procedure,  adopted  prior  to  the  desig¬ 
nation  of  these  applications  for  hearing  and  providing  for 


an  initial  finding  as  to  the  qualifications  of  applicants  before 
designating  their  applications  for  hearing,  made  unneces¬ 
sary  the  removal  from  hearing  status  and  the  return  of 
such  applications  to  -the  processing  line.  Appellant’s  argu¬ 
ments,  based  upon  the  Commission’s  old  processing  pro¬ 
cedure,  are  inapposite.  Furthermore,  Appellant  has  mis¬ 
construed  Sections  1.365(b)  and  1.373(g)  of  the  Commis¬ 
sion’s  Rules  as  requiring  the  return  of  the  \V  WSW,  Inc. 
application  to  the  processing  line.  Section  1.365(b)  relates 
to  the  amendment  of  applications  and  Section  1.373(g) 
relates  to  standard  broadcast  applications  only,  and,  there¬ 
fore,  neither  section  is  applicable  to  this  case. 

F.  The  Agreement  of  June  2,  1955,  in  the  light  of  the 
amendments  thereto  and  the  effectuations  thereof  conferred 
no  present  rights  and  no  equitable  interest  on  the  Pitts¬ 
burgh  Radio  Supply  House,  Inc.,  stockholders.  The  Agree¬ 
ment  of  June  2,  1955,  the  amendments  thereto,  and  the 
effectuations  thereof,  did  not  so  change  W  WSW,  Inc.,  as  an 
entity  as  to  require  its  application  to  be  considered  anew. 

ARGUMENT 

A 

THE  COURT  IS  WITHOUT  JURISDICTION  TO  ENTERTAIN  THE 
APPEAL  FROM  THE  DENIAL  OF  APPELLANTS  PROTEST 
TO  THE  WWSW.  ENCw  GRANT. 

Appellant  on  August  10,  1955,  filed  its  notice  of  appeal 
from  the  action  of  the  Commission  taken  on  July  20,  1955 
(released  July  22,  1955),  granting  the  WWSW,  Inc.,  appli¬ 
cation  and  from  the  action  of  the  Commission  taken  on  the 
same  date  but  released  July  25,  1955,  dismissing  Appel¬ 
lant’s  application. 

The  appeal  from  the  WWSW,  Inc.,  grant  was  dismissed 
by  this  Court  on  September  16, 1955,  upon  motion  of  Inter- 
venor  WWSW,  Inc.,  when  Appellant  re-invoked  the  juris- 
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diction  of  the  Commission  by  filing  with  that  agency  a  Peti¬ 
tion  Protesting  Grant  and  for  Reconsideration  and  Re¬ 
hearing. 

The  protest  portion  of  that  petition  was  denied  by  the 
Commission  on  September  23, 1955,  but  the  prayer  for  Re¬ 
consideration  and  Rehearing  was  granted  on  November  25, 
1955  (released  November  28,  1955)  (R.  6987-6993). 

Hence,  the  action  against  which  Appellant’s  protest  was 
directed  lost  its  finality  because  that  action  is  now  before 
the  Commission  on  rehearing  and  the  result  may  be  that 
the  grant  in  question  will  be  set  aside.  Certainly,  it  is  not 
open  to  question  that  the  Commission  now  has  jurisdiction 
over  the  WWSW,  Inc.,  grant  and  in  the  present  posture  of 
the  case  it  can  render  a  decision,  affirming,  setting  aside, 
altering  or  modifying  the  said  grant. 

Thus,  Appellant  is  here  appealing  from  the  denial  of  a 
protest  directed  against  an  action  that  is  not  yet  final — an 
action  which  lost  its  finality  when  Appellant  re-invoked 
the  jurisdiction  of  the  Commission. 

How  can  this  Court  decide  that  the  protest  to  the  WWSW, 
Inc.,  grant  was  improvidently  denied  when  the  grant  itself 
is  subject  to  whatever  action  the  Commission  may  take  as 
a  result  of  the  rehearing  proceedings  now  pending  be¬ 
fore  it? 

Appellant  argues  that  since  the  WWSW,  Inc.,  grant  was 
not  made  as  a  result  of  a  hearing  its  appeal  from  the  denial 
of  its  protest  should  lie. 

This  argument  is  based  upon  the  faulty  assumptions  that 
the  WWSW,  Inc.,  grant  was  made  without  hearing  and 
that  the  W  WSW,  Inc.,  grant  is  now  final. 

*  This  Court,  having  refused  to  entertain  the  appeal  from 
the  WWSW,  Inc.,  grant  itself,  when  the  Commission ’s  juris¬ 
diction  thereover  was  reinvoked,  cannot  properly  decide 
at  this  stage  of  the  proceedings  that  that  grant  is  pro- 
testable. 
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This  Court  has  refused  to  review  an  action  of  the  Com¬ 
mission  when  a  petition  for  rehearing  of  such  action  was 
pending  before  the  Commission.  See  Southland  Industries, 
Inc.  v.  Federal  Communications  Commission,  supra. 

If  Appellant  be  right  in  its  assumption  that  the  WWSW, 
Inc.,  grant  was  made  without  hearing  then  its  protest  there¬ 
to  will  lie  if  and  when  that  grant  is  made  final.  If  the 
grant  is  set  aside  by  the  Commission,  upon  the  conclusion 
of  the  rehearing,  the  matter  will  become  moot  and  a  pro¬ 
test  thereto  will  then  be  unnecessary. 

B 

THE  APPLICATIONS  OF  INTERVENORS  PITTSBURGH  RADIO 
SUPPLY  HOUSE,  mC.  AND  WWSW,  INC.,  WERE  IN  HEARING 
STATUS  WHEN  APPELLANT'S  APPLICATION  WAS  FILED 
ON  JUNE  27,  1955.  UNDER  THESE  CIRCUMSTANCES,  THE 
COMMISSION'S  ACTION  DISMISSING  APPELLANT'S  APPLI¬ 
CATION  DID  NOT  CONSTITUTE  ERROR. 

When  Appellant  filed  its  application  for  television  chan¬ 
nel  11  at  Pittsburgh,  Pennsylvania,  on  June  27,  1955,  the 
applications  of  WWSW,  Inc.,  and  Pittsburgh  Radio  Supply 
House,  Inc.,  were  pending  in  hearing  status  before  the 
Federal  Communications  Commission.  The  hearing  record 
was  reopened  on  June  27,  1955,  for  the  purpose  of  offering 
in  evidence  the  Agreement  of  June  2, 1955,  as  then  amended. 
That  Agreement  was  received  in  evidence  on  June  29,  1955, 
and  the  record  was  then  closed  (R.  6350-6358). 

The  consolidated  hearing  on  the  applications  of  Inter- 
venors,  WWSW,  Inc.,  and  Pittsburgh  Radio  Supply  House, 
Inc.,  and  that  of  Westinghouse  Radio  Stations,  Inc.,  had 
commenced  on  May  13,  1954  (R.  6736).  Appellant,  al¬ 
though  having  had  an  opportunity  equal  to  that  of  the 
parties  to  the  channel  11  proceedings  to  apply  for  that 
channel  or  to  have,  at  least,  petitioned  to  intervene  therein, 
did  neither.  It  sat  back  and  did  nothing  until  over  a  year 
had  elapsed  since  the  commencement  of  the  hearing  and 
then  on  the  late  date  of  June  27,  1955,  when  it  appeared 
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that  the  hearing  was  likely  to  be  terminated  as  a  resnlt  of 
the  resolution  of  the  conflict  by  agreement  of  the  parties, 
indicated  an  interest  in  the  proceedings  and  filed  its  appli¬ 
cation  for  channel  11. 

Section  1.387(b)(3)  (as  in  effect  on  June  27,  1955)  pro¬ 
vided  in  pertinent  part : 

.  .  Any  application  that  is  mutually  exclusive  with 
another  application  or  applications  already  designated 
for  hearing  will  be  consolidated  for  hearing  with  such 
other  application  or  applications  only  if  the  applica¬ 
tion  in  question  is  filed  at  least  30  days  before  the 
date  on  which  the  hearing  on  the  prior  application  or 
applications  is  scheduled:  Provided ,  however ,  that  in 
the  case  of  applications  for  broadcast  stations  the  said 
period  shall  be  sixty  days  ...  If  the  application  is 
filed  after  the  30-day  period,  or  in  the  case  of  broadcast 
applications  after  the  60-day  period,  it  will  be  dis¬ 
missed  without  prejudice  and  will  be  eligible  for  re¬ 
filing  only  after  a  decision  is  rendered  by  the  Commis¬ 
sion  with  respect  to  the  application  or  applications 
designated  for  hearing  or  after  such  applications  are 
dismissed  or  removed  from  hearing  ”  (Italics  sup¬ 
plied) 

The  applications  of  Intervenors  W  WSW,  Inc.,  and  Pitts¬ 
burgh  Radio  Supply  House,  Inc.,  had  been  in  hearing  for 
over  a  year.  The  hearing  was  initiated  by  a  formal  notice 
duly  published  in  the  Federal  Register  setting  forth  the 
date  and  place  of  hearing  and  the  issues  upon  which  the 
hearing  would  be  held  (R.  6723-6724).  On  June  27,  1955, 
the  hearing  had  been  completed  except  for  the  reopening 
thereof  for  the  reception  of  the  Agreement  of  June  2,  1955, 
and  the  statement  of  counsel  for  Pittsburgh  Radio  Supply 
House,  Inc.,  consenting  to  the  dismissal  of  its  application 
if  the  WWSW,  Inc.,  application  was  granted.  The  record 
was  again  closed  on  July  29,  1955  (R.  6350-6358).  New 
proposed  findings  were  filed  with  the  Presiding  Officer  be¬ 
fore  whom  the  hearing  was  held  (R.  6401-6407). 

On  July  1,  1955,  the  Hearing  Officer  issued  an  Initial 
Decision  (R.  6408-6411).  On  July  7,  1955,  the  Broadcast 
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Bureau  stated  in  writing  that  it  would  not  file  exceptions 
to  the  Initial  Decision  (R.  6437-6438).  On  July  20,  1955, 
the  Commission  adopted  the  Initial  Decision,  granted  the 
YVYVSW,  Inc.,  application  and  in  a  separate  order  dismissed 
Appellant’s  application  (R.  6442-6445). 

Thus  the  hearing  on  the  applications  of  Intervenors 
WWSW,  Inc.,  and  Pittsburgh  Radio  Supply  House,  Inc., 
was  conducted  in  strict  conformity  with  established  pro¬ 
cedure  for  the  conduct  of  hearings  before  the  Federal  Com¬ 
munications  Commission. 

Appellant  argues  that  because  the  comparative  issues 
under  which  the  hearing  was  held  became  moot  when  the 
remaining  parties  resolved  the  conflict  by  the  Agreement 
of  June  2,  1955,  the  WWSW,  Inc.,  application  should  be 
treated  as  though  no  hearing  had  been  held.  This  argu¬ 
ment  is  specious  for  two  reasons : 

(a)  Appellant’s  application  filed  on  June  27,  1955,  was 
subject  to  dismissal  as  of  that  date  because  it  had  not  filed 
a  timely  application  which  could  have  been  heard  com¬ 
paratively  with  the  channel  11  applications  previously  des¬ 
ignated  for  hearing.  The  fact  that  Appellant’s  applica¬ 
tion  was  not  dismissed  until  July  20,  1955,  does  not  alter 
the  circumstance  that  it  must  be  treated  in  the  light  of  the 
factual  situation  prevailing  on  June  27,  1955,  when  its  ap¬ 
plication  was  filed. 

(b)  Section  1.387(b)(3)  of  the  Commission’s  Rules  is 
specific  in  that  where,  as  here,  applications  have  been  des¬ 
ignated  for  hearing,  a  broadcast  application  mutually  ex¬ 
clusive  therewith  will  be  dismissed  unless  filed  more  than 
60  days  prior  to  the  commencement  of  the  hearing. 

The  rule  does  not  say  that  a  hearing  held  will  not  be 
considered  as  the  kind  of  a  hearing  contemplated  by  the 
rule  if  such  hearing  is  comparative  in  nature.  The  rule 
speaks  of  designation  for  hearing  of  previously  filed  appli¬ 
cations  and  it  says  not  only  that  a  mutually  exclusive  appli¬ 
cation  will  not  be  consolidated  for  hearing  with  the  previ- 


ously  designated  applications  unless  filed  more  than  60 
days  prior  to  the  commencement  of  such  hearing,  but  goes 
on  to  say  that  it  will  be  dismissed  without  prejudice  and 
will  be  eligible  for  refiling  only  after  a  decision  is  rendered 
by  the  Commission  with  respect  to  the  application  or  appli¬ 
cations  designated  for  hearing  or  after  such  applications 
are  dismissed  or  removed  from  hearing. 

The  rule  does  not  differentiate  between  kinds  of  hear¬ 
ings  nor  does  it  spell  out  that  under  certain  circumstances 
a  hearing  is  not  a  hearing. 

The  WWSW,  Inc.,  and  Pittsburgh  Radio  Supply  House, 
Inc.,  applications  were  designated  for  hearing  on  a  date 
certain,  at  a  place  certain  and  on  issues  clearly  set  forth 
and  defined.  The  notice  of  the  hearing  was  duly  published. 
All  procedural  requirements  of  the  administrative  proc¬ 
esses  were  met. 

Footnote  9  to  the  opinion  of  the  Supreme  Court  in  Ash- 
backer  v.  Federal  Communications  Commission,  326  U.S. 
327,  334,  90  L.Ed.  108, 113,  suggests  the  adoption  of  a  regu¬ 
lation  establishing  a  cut-off  date  for  the  filing  of  an  appli¬ 
cation  in  conflict  with  a  previously  filed  application,  in  the 
interests  of  orderly  administration. 

The  Commission,  as  a  consequence,  promulgated  its  Rule 
1.387(b)(3).  The  mandate  of  Section  309(b)  of  the  Com¬ 
munications  Act,  requiring  a  hearing  on  an  application  if 
the  Commission  is  unable  to  make  a  finding  that  the  grant¬ 
ing  thereof  will  serve  public  interest,  convenience  and 
necessity,  must  be  tempered  by  the  force  of  Rule  1.387 
(b)(3). 

It  is  thus  clear  that  Appellant,  having  failed  to  comply 
with  Rule  1.387(b)(3),  is  not  entitled  to  the  hearing  pro¬ 
vided  in  Section  309(b)  of  the  Communications  Act.  It  is 
equally  clear  that  Appellant,  by  filing  its  application  over 
a  year  after  the  effective  date  of  the  cut-off  rule  therby 
lost  its  right  to  any  comparative  consideration  with  the 
application  of  WWSW,  Inc.,  under  the  doctrine  of  the 
Ashbacker  case. 


The  Commission  did  not  violate  Section  309(b)  of  the 
Comnranications  Act  nor  abuse  its  discretion  in  dismissing 
Appellant’s  application  for  television  channel  11. 

c 

THE  COMMISSION  DID  NOT  HAVE  THE  STATUTORY  POWER  TO 
DISMISS  THE  APPLICATION  OF  PITTSBURGH  RADIO  SUP¬ 
PLY  HOUSE,  INC.  WITHOUT  THE  CONSENT  OF  THAT  APPLI¬ 
CANT,  UPON  LEARNING  OF  THE  AGREEMENT  OF  JUNE 
2.  1935. 

Had  Pittsburgh  Radio  Supply  House,  Inc.,  and  W  WSW, 
Inc.,  prosecuted  their  applications  through  to  a  final  Com¬ 
mission  decision  upon  the  comparative  merits  of  their  re¬ 
spective  applications,  the  Commission  could  not,  prior  to 
such  decision,  have  dismissed  either  application  without 
the  consent  of  the  applicant.  Such  action  would  have  vio¬ 
lated  Section  309(b)  of  the  Communications  Act.  Section 
309(b)  provides,  among  other  things,  that  if  the  Commis¬ 
sion  is  unable  to  make  a  finding  that  the  grant  of  an 
application  will  serve  the  public  interest,  convenience  and 
necessity,  it  shall  notify  the  applicant  and  other  parties  in 
interest  of  the  reasons  for  its  inability  to  make  such  find¬ 
ings.  If  the  Commission  is  unable  to  make  such  determina¬ 
tion  after  receiving  the  Applicant’s  reply  to  such  notifica¬ 
tion  it  shall  formally  designate  the  application  for  hearing 
on  the  grounds  or  reasons  then  obtaining.  Nowhere  does 
Section  309(b)  give  the  Commission  the  power  to  deny  or 
dismiss  an  application  without  affording  the  applicant  a 
hearing  thereon,  where  such  applicant  has  complied  with 
all  procedural  requirements. 

Thus  a  dismissal  by  the  Commission  of  such  an  applica¬ 
tion  at  any  stage  prior  to  final  decision  on  the  merits  would 
be  tantamount  to  a  denial  thereof  without  hearing  unless 
the  applicant  consented  to  such  dismissal. 

In  the  case  at  bar  the  applications  of  Intervenors  Pitts¬ 
burgh  Radio  Supply  House,  Inc.,  and  WWSW,  Inc.,  had 
been  heard.  The  administrative  process  had  been  strictly 
observed  and  had  reached  the  stage  where  all  that  remained 
to  be  done  was  for  the  Hearing  Officer  to  issue  his  Initial 
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Decision  to  be  followed  by  a  Final  Decision  from  the 
Commission. 

At  this  stage  these  Intervenors  reached  an  agreement  to 
resolve  the  controversy  between  them  by  requesting  the 
Commission  to  grant  one  application,  and  if  this  were  done, 
to  dismiss  the  other. 

The  Commission  was  thus  enabled  lawfully  to  dismiss 
and  did  so  dismiss  the  Pittsburgh  Radio  Supply  House, 
Inc.,  application,  with  the  consent  of  that  applicant,  an 
action  it  could  not  otherwise  have  taken. 

D 

PITTSBURGH  RADIO  SUPPLY  HOUSE.  INC..  HAS  NOT  ENDEAV¬ 
ORED  TO  FILE  OR  PROSECUTE  TWO  APPLICATIONS  AT  THE 
SAME  TIME  CONTRARY  TO  THE  PROVISIONS  OF  SECTIONS 
1.364  AND  1.366  OF  THE  COMMISSION'S  RULES  AND  REGU¬ 
LATIONS. 

Appellant  argues  that  when  counsel  for  Pittsburgh  Radio 
Supply  House,  Inc.,  consented  to  the  dismissal  of  its  appli¬ 
cation  if  the  W  WSW,  Inc.,  application  was  granted  by  the 
Commission,  that  company  was  thereby  attempting  to 
prosecute  two  applications  at  one  and  the  same  time  con¬ 
trary  to  Sections  1.364 1  and  1.366 2  of  the  Commission’s 

1  See.  1.364.  Multiple  applications;  broadcast  service.  In  the  broadcast 
service,  while  there  is  one  application  for  new  or  additional  facilities  pending 
for  a  standard,  international,  television,  facsimile,  FM,  or  experimental  broad¬ 
cast  station,  the  Commission  will  not  accept  another  application  for  new  or 
additional  facilities  for  a  station  of  the  same  class  (as  given  above)  to  serve 
the  same  community,  by  the  same  applicant  or  by  his  successor  or  assignee, 
or  on  behalf  or  for  the  benefit  of  the  original  parties  in  interest.  Two  such 
applications  may  not  be  filed  simultaneously. 

2  Sec.  1.366.  Dismissal  of  applications.  Any  application  may  be  dismissed 
without  prejudice  as  a  matter  of  right  prior  to  the  designation  of  such  ap¬ 
plication  for  hearing.  Bequests  to  dismiss  an  application  without  prejudice 
after  it  has  been  designated  for  hearing  will  be  considered  only  upon  written 
petition  properly  served  upon  all  parties  of  record.  8uch  petition  must  be 
accompanied  by  the  affidavit  of  a  person  with  knowledge  of  the  facts  as  to 
whether  or  not  consideration  has  been  promised  to  or  received  by  petitioner, 
directly  or  indirectly,  in  connection  with  the  filing  of  such  petition  for  dis¬ 
missal  of  the  application.  Petitions  to  dismiss  an  application  without  preju¬ 
dice  will  be  granted  only  for  good  cause  shown,  but  will  in  no  event  be  granted 
after  public  notice  has  been  given  by  the  Commission  of  the  issuance  of  a 
proposed  decision  proposing  to  deny  the  application  in  question. 
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Rules  and  Regulations.  Section  308(a)3  of  the  Communi¬ 
cations  Act  requires,  among  other  things  that  except  in 
cases  of  emergency  the  Commission  may  grant  construc¬ 
tion  permits  and  station  licenses  only  upon  written  appli¬ 
cation  therefor  received  by  it. 

At  no  time  has  Pittsburgh  Radio  Supply  House,  Inc.,  or 
any  one  on  its  behalf  or  for  the  benefit  of  the  parties  in 
interest  therein,  filed  or  attempted  to  file  any  application 
other  than  BPCT — 345  which  was  the  subject  of  the  hear¬ 
ing  before  the  Commission  and  which  was  dismissed  by  the 
Commission  upon  the  conditional  consent  of  the  applicant 
on  July  20,  1955.  Pittsburgh  Radio  Supply  House,  Inc., 
did  not  petition  the  Commission  for  leave  to  dismiss  its 
application.  It  simply  said  that  if  the  Commission  granted 
the  YVWSW,  Inc.,  application  it  would  consent  to  the  dis¬ 
missal  of  its  application. 

Pittsburgh  Radio  Supply  House,  Inc.,  freely  concedes 
that  it  consented  to  the  dismissal  of  its  application  with 
the  hope  that  the  W  WSW,  Inc.,  application  would  be 
granted  because  it  is  hopeful  that  it  can  meet  the  conditions 

3  Sec.  308(a).  The  Commission  may  grant  construction  permits  and  station 
licenses,  or  modifications  or  renewals  thereof,  only  upon  written  application 
therefor  received  by  it:  provided,  that  (1)  in  cases  of  emergency  found  by 
the  Commission  involving  danger  to  life  or  property  or  due  to  damage  to 
equipment,  or  (2)  during  a  national  emergency  proclaimed  by  the  President 
or  declared  by  the  Congress  and  during  the  continuance  of  any  war  in  which 
the  United  States  is  engaged  and  when  such  action  is  necessary  for  the 
national  defense  or  security  or  otherwise  in  furtherance  of  the  war  effort,  or 
(3)  in  cases  of  emergency  where  the  Commission  finds,  in  the  non-broadcast 
services,  that  it  would  not  be  feasible  to  secure  renewal  applications  from 
existing  licensees  or  otherwise  to  follow  normal  licensing  procedure,  the  Com¬ 
mission  may  grant  construction  permits  and  station  licenses,  or  modfications 
or  renewals  thereof,  during  the  emergency  so  found  by  the  Commission  or 
during  the  continuance  of  any  such  national  emergency  or  war,  in  such  manner 
and  upon  such  terms  and  conditions  as  the  Commission  shall  by  regulation 
prescribe,  and  without  the  filing  of  a  formal  application,  but  no  authorization 
so  granted  shall  continue  in  effect  beyond  the  period  of  the  emergency  or 
war  requiring  it:  provided  further,  that  the  Commission  may  issue  by  cable, 
telegraph,  or  radio  a  permit  for  the  operation  of  a  station  on  a  vessel  of  the 
United  States  at  sea,  effective  in  lieu  of  a  license  until  said  vessel  shall  return 
to  a  port  of  the  continental  United  States. 


16 


imposed  upon  it  under  the  Agreement  of  June  2,  1955,  and 
obtain  a  50%  stock  interest  in  W  WSW,  Inc.,  prior  to  June 
2,  1958.  It  certainly  would  not  have  consented  to  the  dis¬ 
missal  of  its  application  otherwise. 

This  is  not  to  say,  however,  that  Pittsburgh  Radio  Supply 
House,  Inc.,  or  its  stockholders  would  or  could  be  placed 
in  the  status  of  a  construction  permittee  upon  the  granting 
of  the  WWSW,  Inc.,  application.  Neither  it  nor  its  stock¬ 
holders  signed  or  swore  to  the  WWSW,  Inc.,  application  as 
required  of  applicants  under  Section  1.301  of  the  Com¬ 
mission’s  Rules  and  Regulations.  No  authority  to  con¬ 
struct  a  television  station  was  granted  to  them  as  a  result 
of  the  grant  of  the  W  WSW,  Inc.,  application.  They  have 
no  present  rights  in  the  WWSW,  Inc.,  construction  permit. 
The  Supply  House  stockholders  have  only  the  future  right, 
subject  to  the  Commission’s  consent,  after  Pittsburgh 
Radio  Supply  House,  Inc.,  has  disposed  of  its  Pitts¬ 
burgh  radio  stations,  to  acquire  a  50%  stock  interest  in  a 
company  which  holds  a  construction  permit  to  construct  a 
television  station  on  channel  11  at  Pittsburgh,  Pennsyl¬ 
vania. 

E 

THE  COMMISSION  DID  NOT  ERR  IN  MAINTAINING  THE  WWSW. 
INC-  APPLICATION  IN  HEARING  STATUS  AND  IN  NOT 
RETURNING  IT  TO  THE  PROCESSING  LINE. 

Appellant  relies  upon  two  sections  of  the  Commission’s 
Rules — Section  1.365(b)4  and  1.373(g).0 


*  1.365(b)  When  leave  to  amend  has  been  granted  after  an  application  has 
been  designated  for  hearing,  the  application  will  not  be  removed  from  the 
hearing  docket  unless  the  Motions  Commission  shall  determine  that  the  proposed 
amendment  substantially  affects  the  issues  upon  which  the  application  has 
been  designated  for  hearing  and  orders  that  the  application  shall  be  removed 
from  the  hearing  docket.  An  amended  application  which  has  been  removed 
from  the  hearing  docket  will  be  reexamined  by  the  Commission  and  when 
necessary  will  be  redesignated  for  hearing  at  a  subsequent  time. 

5  1.373(g)  Frequently,  when  two  cases  are  designated  for  hearing  because 
they  are  mutually  exclusive,  one  of  the  applicants  amends  and  removes  the 


Rule  1.365,  by  its  terms,  relates  only  to  applications  for 
leave  to  amend  an  application  has  been  granted  after  such 
application  has  been  designated  for  hearing. 

This  Rule  has  no  application  because  no  request  for  leave 
to  amend  the  WWSW,  Inc.,  application  was  made. 

Rule  1.373, 6  by  its  terms,  relates  only  to  applications  for 
a  standard  broadcast  station  which  is  defined  in  Section 
3.1  of  the  Commission  Rules  as  follows : 

“Section  3.1  standard  broadcast  station. — The  term 
‘standard  broadcast  station7  means  a  broadcasting  sta¬ 
tion  licensed  for  the  transmission  of  radio  telephone 
emissions  primarily  intended  to  be  received  by  the 
general  public  and  operated  on  a  channel  in  the  band 
535-1605  kilocycles.7 7 

The  WWSW,  Inc.,  application  is  for  a  television  station 
to  operate  on  channel  11  which  is  in  the  198-204  megacycle 
band. 

The  language  of  Section  1.373(g)  makes  clear,  in  any 
event,  that  the  suggested  procedure  is  applicable  only 

conflict.  Where  this  occurs  the  appropriate  procedure  is  to  petition  for  leave 
to  amend  and  remove  from  the  hearing  docket.  Such  motions  will  be  con¬ 
sidered  promptly  and  if  it  appears  that  the  conflict  which  caused  the  case 
originally  to  be  set  for  hearing  has  been  removed  and  there  is  no  other  ob¬ 
vious  conflict,  the  two  cases  will  be  removed  from  the  hearing  docket  and 
placed  back  in  their  proper  position  (as  determined  by  the  file  numbers)  in 
processing  line.  .  .  . 

This  Section  was  amended  effective  March  16,  1956,  to  read  as  follows : 

(g)  When  an  application  which  has  been  designated  for  hearing  has  been 
removed  from  the  hearing  docket  pursuant  to  Section  1.365(b),  the  applica¬ 
tion  will  be  returned  to  its  proper  position  (as  determined  by  the  file  number) 
in  the  processing  line.  Petitions  for  amendment,  removal  from  the  hearing 
docket,  and  grant  will  not  be  entertained  insofar  as  they  request  a  grant.  The 
Examiner  or  Chief  Hearing  Examiner  in  acting  on  such  petitions,  will  dismiss 
the  request  for  a  grant. 

« Section  1.373  is  entitled  ‘‘Procedure  with  respect  to  processing  of  standard 
broadcast  applications.  ’ '  (Italics  supplied) 


when  two  mutually  exclusive  applications  have  been  desig¬ 
nated  for  hearing  and  one  amends  and  removes  the  conflict. 

Pittsburgh  Radio  Supply  House,  Inc.,  did  not  amend  its 
application  to  remove  the  conflict.  It  consented  to  the  dis¬ 
missal  of  its  application  if  the  WWSW,  Inc.,  application 
was  granted  (R.6350-6358). 

The  reason  that  Section  1.373(g)  is  applicable  to  “stand¬ 
ard  broadcast  station”  applications  and  not  to  “television 
station”  applications  is  that  in  the  standard  broadcast 
band  an  applicant  may  apply  for  any  frequency  and, 
within  the  limits  of  applicable  rules,  request  such  power  as 
would  make  it  possible  for  the  proposed  station  to  operate 
without  causing  objectionable  interference  to  other  stations, 
or  specify  such  hours  of  operation  as  might  eliminate  any 
question  of  interference.  Additionally,  a  “standard  broad¬ 
cast  station”  applicant  may  specify  a  directional  antenna 
to  prevent  or  minimize  interference  to  existing  stations. 
Thus,  a  standard  broadcast  applicant  may  amend  to  change 
its  frequency,  its  hours  of  operation,  its  power  or  its  direc¬ 
tional  antenna  pattern  to  remove  a  conflict. 

Television  station  applicants,  on  the  other  hand,  are  not 
free  to  select  and  apply  for  any  channel  or  frequency. 
Television  channels  are  assigned  to  cities  and  communities 
in  the  United  States  and  its  possessions  under  Section 
3.606  of  the  Commission’s  Rules.  Interference  cannot  be 
minimized  by  proposing  a  reduction  in  power,  a  change 
in  operating  hours  or  by  the  employment  of  directional 
antennas  because  the  rules  and  standards  applicable  to 
television  stations  contemplate  unlimited  hours  of  opera¬ 
tion  and  fix  specific  mileage  separation  requirements  be¬ 
tween  co-channel  and  adjacent  channel  television  stations. 
These  required  mileage  separations  cannot,  under  the  Com¬ 
mission’s  Rules,  be  varied  by  an  increase  or  decrease  in 
power  and  the  use  of  directional  antennas  to  prevent  or 
minimize  interference  is  not  permitted. 
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Thus,  in  television  cases  the  only  way  to  remove  a  con¬ 
flict,  such  as  existed  between  Intervenors,  is  to  dismiss  one 
of  the  conflicting  applications. 

In  hearings  on  earlier  television  applications  the  Com¬ 
mission  followed  the  practice  of  designating  mutually  con¬ 
flicting  applications  for  hearing  without  an  initial  examina¬ 
tion  or  finding  as  to  the  legal,  technical  and  financial  quali¬ 
fications  of  such  applicants.  These  matters  were  included 
as  issues  to  be  heard.  This  procedure  resulted  in  un¬ 
necessarily  voluminous  records  embracing  matters  that 
could  be  obviated  by  an  initial  finding  on  such  issues. 

The  Commission  later,  on  February  6,  1953,  changed  its 
processing  procedure  to  make  initial  findings  as  to  the 
qualifications  of  applicants  and  if  it  appeared  that  the  appli¬ 
cants  were  qualified  but  the  application  could  not  be 
granted  because  of  the  pendency  of  conflicting  applications 
the  issues  on  which  such  applications  were  to  be  heard  were 
narrowed  to  include  only  comparative  issues.  See  Wood¬ 
ruff,  Inc.,  9  Pike  and  Fischer  Radio  Regulations  385.* 

An  initial  determination  had  been  made  by  the  Commis¬ 
sion  that  WWSW,  Inc.,  was  qualified  to  receive  a  grant, 
but  a  hearing  was  necessary  because  of  the  pendency  of 
the  Westinghouse  and  Pittsburgh  Radio  Supply  House, 
Inc.,  applications.  When  the  conflicting  applications  were 
dismissed  there  was  thus  no  occasion  for  the  Commission 
to  go  through  the  repetitive  procedure  of  returning  the 
WWSW,  Inc.,  application  to  the  processing  line. 

Since  this  change  in  its  processing  procedure,  the  Com¬ 
mission  has  consistently  held  that  where  applications  have 
been  on  file  for  a  substantial  period  during  which  other 
competing  applications  could  have  been  filed,  the  “um- 

•  Hereinafter  cited  KB 
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brella”  protection  of  Section  1.387(b)(3)  should  apply 
and  where  a  conflict  has  been  removed  the  surviving  appli¬ 
cation  retained  in  hearing  status.  Woodruff ,  Inc.,  9  RR 
385;  Head  of  the  Lakes  Broadcasting  Company ,  9  RR  801; 
KWK,  Inc.,  10  RR  489;  Wisconsin  Broadcasting  System, 
Inc.,  10  RR  1253. 

Appellant’s  argument  that  the  Commission  could  not 
change  its  processing  procedure  because  Sections  1.365(b) 
and  1.373(g)  had  not  been  amended  and  such  amendments 
published  in  the  Federal  Register  must  be  rejected  in  the 
light  of  the  fact  that  Section  1.365(b)  of  the  Commission’s 
Rules  is  applicable  only  where  leave  to  amend  an  applica¬ 
tion,  previously  designated  for  hearing,  has  been  granted, 
which  is  not  the  case  here;  and  Section  1.373(g)  as  previ¬ 
ously  pointed  out  is  applicable  to  standard  broadcast  appli¬ 
cations  only.  Even  if  Section  1.373(g)  could  be  construed 
to  apply  to  television  applications,  it  clearly  relates  to  a 
situation  where  an  application  has  been  amended  to  remove 
a  conflict. 

The  Pittsburgh  Radio  Supply  House,  Inc.,  application 
was  not  amended.  It  was  dismissed. 

Clearly,  then,  these  Sections  of  the  Commission’s  Rules 
are  no  bar  to  the  Commission’s  changed  processing  pro¬ 
cedure  and  cannot  be  so  construed  as  to  require  the  Com¬ 
mission  to  return  the  WWSW,  Inc.,  application  to  the 
processing  line.  Its  action  in  retaining  the  WWSW ,  Inc., 
application  in  hearing  status  was  a  perfectly  proper  exer¬ 
cise  of  its  discretion,  was  not  arbitrary  or  capricious  and 
was  not  error. 

The  cases  cited  by  Appellant  in  support  of  its  contention 
that  the  WWSW,  Inc.,  application  should  have  been  re¬ 
turned  to  the  processing  line  all  arose  prior  to  the  time 
the  Commission  changed  its  processing  procedure,  with  the 
exception  of  Hilltop  Management  Corp.,  9  RR  1350a  and 
Radio  Suburbia,  Inc.  (FCC  55-766),  both  of  which  cases 
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involve  applications  for  standard  broadcast  stations  to 
which  Rule  1.373(g)  is  applicable.  In  those  cases,  where  no 
initial  finding  was  made  respecting  the  qualifications  of  the 
applicants  it  was  obviously  necessary,  when  conflicts  were 
removed,  to  re-examine  the  application  in  order  to  arrive 
at  such  findings.  Under  the  procedure  then  obtaining,  the 
only  way  to  make  such  a  determination  was  to  return  such 
afpplications  to  the  processing  line.  [Piedmont  Broadcast¬ 
ing  Co.,  3  RR  1802a  (1047),  Surety  Broadcasting  Co.,  4 
RR  103  (1048),  Grand  Island  B /Casting  Co.,  7  RR  823 
(1051),  Wichita  Beacon  B/Casting,  Inc.,  8  RR  527  (1052), 
Don  Lee  B/Casting  System,  7  RR  1003  (1052).] 

It  is  thus  clear  that  the  authorities  relied  upon  by  Ap¬ 
pellant  have  no  applicability  here. 

F 

THE  AGREEMENT  OF  JUNE  2.  1955,  IN  THE  LIGHT  OF  THE 
AMENDMENTS  THERETO  AND  THE  EFFECTUATIONS 
THEREOF  CONFERRED  NO  PRESENT  RIGHTS  AND  NO 
EQUITABLE  INTEREST  ON  THE  PITTSBURGH  RADIO  SUP¬ 
PLY  HOUSE,  INC-  STOCKHOLDERS.  THE  AGREEMENT  OF 
JUNE  2.  1955,  THE  AMENDMENTS  THERETO,  AND  THE 
EFFECTUATIONS  THEREOF,  DID  NOT  SO  CHANGE  WWSW, 
INC-  AS  AN  ENTITY,  AS  TO  REQUIRE  ITS  APPLICATION 
TO  BE  CONSIDERED  ANEW. 

The  Agreement  of  June  2,  1955, 7  among  P.  G.  Publishing 
Company,  WWSW,  Inc.,  Pittsburgh  Radio  Supply  House, 
Inc.,  and  three  of  the  Supply  House  stockholders  has  been 
characterized  by  Appellant  as  a  “merger,”  a  “merger 
deal”  and  a  “merger  contract.” 

The  Agreement  is  more  accurately  described  as  a  self 
executing  option. 

“The  essence  of  a  merger  is  the  absorption  by  one  corpo¬ 
ration  of  the  properties  and  franchises  of  another  whose 
stock  it  has  acquired,  whereupon  the  merged  corporation 
ceases  to  exist  and  the  merging  corporation  alone  sur- 


T  The  Agreement  of  Jane  2,  1955,  as  amended  is  in  the  record  at  R.  4125- 
4196.  In  discnaaing  this  Agreement,  reference  will  be  made  to  the  Sections 
thereof. 
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vives.”  (Fletcher  Cyc.  Corp.,  Vol.  15,  Ch.  61,  Sec.  7041, 
page  8,  citing  Ahles  Realty  Corp.  v.  Commissioner  of 
Internal  Revenue ,  71  F.  2d  150,  cert  denied,  293  TJ.S. 
611,  79  L.  Ed.  701,  55  Sup.  Ct.  141). 

“In  a  merger,  one  corporation  absorbs  another  and  re¬ 
mains  in  existence  while  the  other  is  dissolved ;  in  a  consoli¬ 
dation,  a  new  corporation  is  created,  and  the  consolidating 
corporations  are  extinguished.”  (Fletcher  Cvc.  Corp.,  Vol. 
15,  Oh.  61,  Sec.  7041,  page  9,  citing  Pinellas  Ice  and  Cold 
Storage  Co.  v.  Commissioner  of  Internal  Revenue ,  57  F. 
2d  188.) 

W  W  SW,  Inc.,  under  the  Agreement  of  June  2,  1955,  ob¬ 
tains  no  stock,  franchises  or  properties  from  Pittsburgh 
Radio  Supply  House,  Inc.,  nor  is  that  Company  absorbed 
into  WWSW,  Inc. 

On  the  other  hand,  the  Supply  House  stockholders  have 
the  right,  subject  to  the  satisfaction  of  the  conditions  that 
Pittsburgh  Radio  Supply  House  disposes  of  its  radio  sta¬ 
tions  and  obtains  the  consent  of  the  Commission,  to  acquire 
a  50%  stock  interest  in  W  WSW,  Inc.,  if  the  above  condi¬ 
tions  can  be  met  prior  to  June  2,  1958. 

The  WWSW,  Inc.,  securities  which  the  Supply  House 
stockholders  may  acquire  and  $500,000.00  representing  the 
purchase  price  thereof  have  been  deposited  in  escrow. 
The  escrowed  securities  are  to  be  delivered  to  the  Supply 
Hous  stockholders  if  all  the  conditions  of  the  Agreement  are 
met  and  the  escrowed  funds  are  to  be  delivered  to  P.  G. 
Publishing  Company.  If  the  conditions  of  the  Agreement 
are  not  met  by  June  2,  1958,  the  escrowed  securities  are 
to  be  redelivered  to  P.  G.  Publishing  Company  and  the 
escrowed  funds  returned  to  the  Supply  House  stockholders. 
(Section  2.04.) 

We  cannot  accept  Appellant’s  description  of  the  Agree¬ 
ment  because  it  is  replete  with  distortions,  unwarranted 
assumptions,  and  in  many  instances  Appellant  has  gone 
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outside  the  record  before  the  Court  and  stated  as  fact  mat¬ 
ters  which  cannot  be  supported  by  the  record. 

Additionally,  we  must  invite  the  attention  of  the  Court 
to  the  fact  that  upon  Appellant’s  petition  the  WWSW, 
Inc.,  grant  was  reconsidered  and  reheard  upon  issues 
which  related  to  the  effect  of  the  Agreement,  the  provisions 
thereof,  the  amendments  thereto,  formal  or  informal  under¬ 
standings  between  the  parties  with  respect  to  the  Agree¬ 
ment,  the  provisions  of  the  Agreement  which  have  been 
effectuated  and  those  remaining  to  be  effectuated  and 
whether  the  stockholders  of  Pittsburgh  Radio  Supply 
House,  Inc.,  obtained  any  rights  in  WWSW,  Inc.,  which 
violated  Section  310(b)  of  the  Communications  Act  of 
1934  as  amended  (R.  6987-6993). 

Appellant  dwells  at  length  on  the  effect  of  the  Agreement 
and  its  effectuations  which  were,  in  part,  the  subject  of  the 
rehearing  below.  Intervenors  cannot  refer  to  that  rehear¬ 
ing  record  to  refute  Appellant’s  allegations  and  unsup¬ 
ported  assumptions  because  that  record  is  not  before  the 
Court.  If  that  record  was  before  the  Court,  Appellant’s 
charges  would  be  demonstrated  to  be  utterly  without 
foundation. 

The  purpose  of  the  Agreement  is  recited  in  the  second 
“Whereas”  clause  thereof. 

“Whereas,  WWSW  and  the  Supply  House  have  com¬ 
promised  their  conflicting  claims  so  pending  before  the 
FCC  so  as  to  hasten  the  bringing  oi  additional  radio¬ 
television  broadcasting  service  to  the  Pittsburgh 
area;” 

The  Agreement  provides  for  certain  internal  corporate 
rearrangements  of  WWSW,  Inc.,  to  facilitate  the  acquisi¬ 
tion  of  a  50%  stock  interest  therein  by  the  Supply  House 
stockholders  and  to  carry  out  the  intent  of  the  parties. 

Before  developing  the  contract  provisions  relating  to 
these  internal  corporate  rearrangements  it  should  be 


pointed  out  that  the  Supply  House  stockholders,  who  are 
parties  to  the  Agreement,  will  not  acquire  any  interest  in 
the  radio  properties  owned  by  WWSW,  Inc.,  which  are 
radio  stations  WWSW  and  WWSW-FM. 

The  Agreement  was  intended  to  make  possible  the  future 
acquisition  by  the  Supply  House  stockholders  of  a  50% 
interest  in  the  television  station  only.  The  Commission’s 
policies  enunciated  in  the  “Macon”  case  ( Macon  Tele¬ 
vision  Co.,  8  RR  703)  do  not  permit  two  groups  each  own¬ 
ing  standard  or  frequency  modulated  radio  broadcasting 
stations  to  join  together  in  the  common  ownership  of  a 
television  station.  Consequently  Pittsburgh  Radio  Supply 
House,  Inc.,  agreed  to  sell  or  otherwise  dispose  of  its  radio 
properties  in  Pittsburgh  as  a  condition  precedent  to  the 
acquisition  by  three  of  its  stockholders  of  a  stock  interest 
in  WWSW,  Inc.  (Fourth  “Whereas”  clause  of  the 
Agreement.) 

Additionally,  the  Agreement  provides  that  the  consent  of 
the  Commission  must  be  obtained  prior  to  such  stock 
acquisition. 

With  this  background  the  provisions  of  the  Agreement 
can  be  brought  into  better  focus. 

In  order  to  make  possible  the  future  acquisition  by  the 
Supply  House  stockholders  of  a  50%  interest  in  the  tele¬ 
vision  station  only,  it  was  necessary  to  provide  some  means 
of  separating  the  radio  properties  owned  by  WWSW,  Inc., 
from  the  proposed  television  station.  This  was  accom¬ 
plished  by  the  agreement  of  P.  G.  Publishing  Company, 
the  sole  stockholder  of  WWSW,  Inc.,  to  form  a  new  corpo¬ 
ration,  the  stock  of  which  would  be  wholly  owned  by  P.  G. 
Publishing  Company,  and  to  assign  thereto,  subject  to  the 
consent  of  the  Commission,  the  radio  station  licenses  held 
by  WWSW,  Inc.  (Sec.  3.01).  P.  G.  Publishing  Company 
also  agreed  to  transfer  all  of  the  assets  and  liabilities  of 
WWSW,  Inc.,  to  the  new  corporation  except  certain  assets 
and  liabilities  which  are  defined  in  Section  3.01  of  the  Agree- 


ment  as  “Excepted  Assets’ 1  and  “Excepted  Liabilities.” 
The  date  when  the  assignment  of  the  radio  licenses  and 
the  transfer  of  assets  and  liabilities  from  WWSW,  Inc.,  to 
the  new  corporation  takes  place  is  defined  in  the  Agreement 
as  the  “First  Effective  Date”  (see  definition,  Section  1.01 
of  Agreement). 

In  general,  the  assets  to  be  transferred  to  the  new  cor¬ 
poration  relate  to  the  property,  equipment  and  working 
capital  used  in  the  operation  of  the  radio  stations  and  the 
liabilities  to  be  transferred  to  and  assumed  by  the  new 
corporation  consist  of  liabilities  incurred  and  owing  as  a 
result  of  the  operation  of  the  radio  stations  (Sec.  3.01). 

The  “Excepted  Assets”  and  the  “Excepted  Liabilities” 
are  in  general  those  assets  and  liabilities  owed,  incurred, 
or  to  be  incurred  as  the  case  may  be,  by  WWSW,  Inc., 
pertaining  to  the  proposed  television  station  (Sec.  3.01). 
It  was  reasonable  that  the  Supply  House  stockholders 
did  not  desire  to  acquire  stock  in  a  company  which  had 
liabilities  incurred  in  connection  with  the  operation  of 
radio  properties  in  which  they  would  acquire  no  interest 
and  that  they  wanted  to  have  spelled  out  the  assets  and 
liabilities  of  the  Company  in  which  'they  have  the  future 
right  to  acquire  stock. 

The  Agreement  provides  for  the  amendment  of  the 
Articles  of  Incorporation  of  WWSW,  Inc.,  within  ten 
days  after  the  date  of  the  Agreement  to  recapitalize  the 
corporation  by  authorizing  the  issuance  of  5000  shares  of 
capital  stock  to  be  divided  into  two  classes  designated  as 
Class  A  Capital  Stock  and  Class  B  Capital  Stock.  Each 
such  class  consists  of  2500  shares  of  the  par  value  of 
$100.00  per  share.  All  shares  are  identical  with  no  dis¬ 
tinction,  priority  or  preference  between  the  Class  A  and 
the  Class  B  capital  stock  (Sec.  2.01  (a)  and  Exhibit  A 
to  the  agreement,  para.  7th  (a).). 

The  Charter  amendment  provides  that  when  the  amend¬ 
ment  becomes  effective  the  present  capital  stock  of 
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W  WSW,  Inc.,  consisting  of  100  shares  of  6%  cumulative 
preferred  stock  and  600  shares  of  the  common  stock  then 
issued  and  outstanding  shall  be  exchanged  for  1000  shares 
of  the  new  Class  A  Capital  Stock.  It  should  here  be 
pointed  out  that  among  the  “Excepted  Assets”  retained 
by  W  WSW,  Inc.,  is  the  sum  of  $100,000.00  representing 
the  par  value  of  the  1000  shares  of  Class  A  Capital  Stock 
for  which  the  existing  stock  of  W  WSW,  Inc.,  is  (to  be  con¬ 
verted.  (Sec.  2.01  (b)  and  para  7th  (b)  of  Exhibit  A). 

The  Charter  amendment  also  provides  that  each  share 
of  the  new  Capital  Stock  (whether  Class  A  or  Class  B) 
is  entitled  to  one  vote.  The  charter  amendment  may  not 
be  amended  nor  may  any  consolidation,  merger  or  sale 
of  assets  take  place  except  upon  the  written  consent  of 
the  holders  of  record  of  at  least  75%  of  the  Class  A  stock 
(voting  as  a  class)  and  at  least  75%  of  the  holders  of  the 
Class  B  stock  (voting  as  a  class).  (Exhibit  A,  para. 
7th  (c)  and  (d)). 

The  Agreement  provides  (Section  2.01  (b))  that  within 
ten  days  after  the  date  of  .the  Agreement,  P.  G.  Publishing 
Company  will  cause  all  necessary  steps  to  be  taken  to 
authorize  the  issuance  by  W  W  SW,  Inc.,  of  its  promis¬ 
sory  notes  in  the  principal  amount  of  $500,000.00  dated 
as  of  the  issuance  thereof,  maturing  on  September  1, 
1962  and  bearing  interest  at  the  rate  of  3 y2%  per  annum. 

The  Agreement  provides  for  the  subscription  and  pur¬ 
chase  by  P.  G.  Publishing  Company  of  1500  shares  of 
the  Class  A  Capital  Stock  of  WWSW,  Inc.,  for  $150,000.00 
(1000  shares  of  Class  A  Capital  Stock  will  be  acquired 
by  P.  G.  Publishing  Company  by  the  conversion  of  the 
existing  capital  stock  of  WWSW,  Inc.)  2500  shares  of 
the  Class  B  Stock  for  $250,000  and  the  WWSW,  Inc.,  notes 
in  the  principal  amount  of  $500,000.00  all  payable  in  cash. 
(Sec.  2.02). 

P.  G.  Publishing  Company  agrees  that  within  ten  days 
after  the  Charter  amendment  becomes  effective  it  will 
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deposit  in  escrow  the  $900,000.00  in  cash  representing  the 
purchase  price  of  the  WSW,  Inc.,  securities.  This 
amount  is  to  remain  in  escrow  until  the  “First  Effective 
Date”,  (the  date  when  the  radio  licenses,  assets  and  lia¬ 
bilities  are  transferred  to  the  new  corporation)  when  the 
cash  is  to  be  turned  over  to  W  YVSW,  Inc.,  and  the 
WWSW,  Inc.,  securities  are  to  be  delivered  to  P.  G.  Pub¬ 
lishing  Company.  (Sec.  2.03). 

Upon  the  delivery  of  the  WWSW,  Inc.,  securities  to 
P.  G.  Publishing  Company,  the  latter  agrees  to  deposit 
in  escrow  all  of  the  Class  B  Capital  Stock  endorsed  in 
blank,  and  WWSW,  Inc.,  notes  in  the  principal  amount 
of  $250,000.00.  This  escrow  deposit  is  to  be  held  in  trust 
for  the  Supply  House  stockholders  when  and  as  such  de¬ 
livery  is  required  to  be  made  under  Section  5.03  of  the 
Agreement,  hut  subject  to  redelivery  to  P.  G.  Publishing 
Company  when  and  as  such  delivery  is  required  to  be 
made  under  Section  5.04  thereof  (Sec.  2.04). 

Section  5.02  provides  that  within  ten  days  of  notifica¬ 
tion  by  P.  G.  Publishing  Company  that  it  has  deposited 
the  $900,000.00  in  escrow,  as  provided  in  Section  2.03,  the 
Supply  House  Stockholders  are  to  deposit  with  the  escrow 
agent  the  sum  of  $500,000.00  in  cash. 

Section  5.03  of  the  Agreement  provides  that  if  Pitts¬ 
burgh  Radio  Supply  House,  Inc.,  disposes  of  its  Pitts¬ 
burgh  radio  stations  and  if  the  Commission  consents  to 
the  acquisition  of  the  WWSW,  Inc.,  stock,  the  WWSW, 
Inc.,  securities  deposited  in  escrow  shall  be  delivered  by 
the  escrow  agent  to  the  Supply  House  stockholders  and 
the  sum  of  $500,000.00  deposited  by  the  Supply  House 
stockholders  representing  the  purchase  price  of  2500 
shares  of  Class  B  Capital  Stock  and  WWSW,  Inc.,  notes 
in  the  principal  amount  of  $250,000.00  is  to  be  turned 
over  to  P.  G.  Publishing  Company.  Section  2.04  (b)  pro¬ 
vides  that  during  the  term  of  this  escrow  all  dividends 
on  the  escrowed  stock  and  all  interest  on  the  escrowed 
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notes  are  to  be  paid  to  the  escrow  agent  to  be  delivered 
to  the  person  or  persons  ultimately  entitled  to  the  delivery 
of  the  stock  when  the  escrow  is  terminated. 

Section  2.04  (c)  provides  that  during  the  term  of  the 
escrow  the  W  WSW,  Inc.,  securities  deposited  in  escrow 
shall  remain  in  the  name  of  P.  G-.  Publishing  Company 
and  that  company  retains  the  voting  rights  thereto. 

Section  5.04  provides  that  if  the  conditions  precedent 
to  the  acquisition  of  the  WWSW,  Inc.,  stock  are  not  met 
by  the  Supply  House  stockholders  within  three  years  of 
the  date  of  the  Agreement  the  WWSW,  Inc.,  securities 
are  to  be  returned  to  P.  G.  Publishing  Company  and  the 
sum  of  $500,000.00  is  to  be  returned  by  the  escrow  agent 
to  the  Supply  House  stockholders. 

The  Agreement  provides  (Section  6.01)  that  the  By- 
Laws  of  WWSW,  Inc.,  will  be  amended  immediately  after 
the  “First  Effective  Date”  to  read  as  set  forth  in  Exhibit 
B  attached  to  the  Agreement. 

In  pertinent  part  these  amended  by-laws  provide  for 
a  board  of  seven  members  (Exhibit  A,  Section  2.01) ;  the 
holders  of  each  class  of  stock  are  entitled  to  elect  three 
directors  (Exhibit  A,  Section  2.02  (ii));  if  the  six  di¬ 
rectors  so  elected  cannot  agree  upon  a  seventh  director 
he  shall  be  a  person  designated  by  the  President  Judge 
of  the  Court  of  Common  Pleas  of  Allegheny  County,  Penn¬ 
sylvania  or  by  the  nominee  of  said  Judge  if  he  declines  to 
act  (Exhibit  A,  Section  2.02  (iii) ;  the  Supply  House 
stockholders  agree  when,  as  and  if  they  are  permitted  to 
acquire  the  Class  B  Stock  of  WWSW,  Inc.,  that  they  will 
vote  such  stock  to  accomplish  the  results  contemplated  in 
clause  (ii)  and  (iii)  of  Section  2.02  of  Exhibit  A;  Provi¬ 
sion  is  made  for  the  office  of  Chairman  of  the  Board, 
President,  one  or  more  vice  presidents,  a  Secretary,  a 
Treasurer  and  one  or  more  assistant  secretaries  and  as¬ 
sistant  treasurers  as  the  board  of  directors  may  appoint. 
(Exhibit  A,  Section  3.01). 
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Section  5.01  of  the  by-law  amendments  (corresponding 
with  Section  6.04  of  the  Agreement),  with  one  exception, 
restricts  the  pledging  or  subjection  to  lien  of  any  of  the 
W  WSW  stock  for  a  period  of  ten  years. 

Section  5.02  of  the  by-laws  (corresponding  with  Section 
6.04  of  the  Agreement)  places  restrictions  on  the  transfer- 
ability  of  shares  for  a  period  of  ten  years  which  in  es¬ 
sence  requires  the  holders  of  shares  of  one  class  of  stock, 
before  selling  to  an  outsider,  to  offer  such  stock  to  the 
holders  of  the  other  class  on  the  same  terms  and 
conditions. 

Section  5.03  of  the  by-laws  (corresponding  with  Section 
6.05  of  the  Agreement)  contains  a  buy-sell  arrangement 
for  the  purchase  or  sale  of  one  entire  class  of  stock  by 
the  holders  of  the  other  class. 

Section  7.01  of  the  proposed  amended  by-laws  provides 
that  the  by-laws  may  be  amended  by  the  shareholders 
upon  the  affirmative  vote  of  at  least  two-thirds  of  the 
Class  A  stock  (voting  as  a  class)  and  at  least  two-thirds 
of  the  Class  B  stock  voting  as  a  class. 

While  the  proposed  amendment  to  the  by-laws  is  in  con¬ 
templation  of  the  time  when  the  Supply  House  stockhold¬ 
ers  may  acquire  their  stock  in  WWSW,  Inc.,  no  rights  are 
conferred  on  them  prior  to  such  acquisition.  Thus,  it 
is  clear  that  P.  G.  Publishing  Company  continues  to  own 
the  stock  of  W  WSW,  Inc.,  and  retains  complete  voting 
rights  thereto. 

All  of  the  above  provisions  pertain  to  the  internal  cor¬ 
porate  reorganization  of  WWSW,  Inc.,  and  escrow  ar¬ 
rangement.  No  rights  are  thereby  conferred  upon  the 
Supply  House  stockholders  until  with  the  approval  of  the 
Commission  they  are  entitled  to  acquire  a  50%  stock  in¬ 
terest  in  WWSW,  Inc. 

It  is  now  necessary  to  consider  what  rights,  if  any,  are 
conferred  upon  the  Supply  House  stockholders,  and  what 


restrictions,  if  any,  are  placed  upon  the  activities  of 
WWSW,  Inc.  under  the  terms  of  the  Agreement. 

Section  2.01  (a)  provides  that  the  corporate  proceedings 
to  be  taken  to  accomplish  the  amendment  to  the  Articles 
of  Incorporation  of  WWSW,  Inc.,  shall  be  in  form  and 
substance  satisfactory  to  counsel  for  the  Supply  House 
stockholders. 

Section  2.01  (b)  provides  that  the  corporate  proceedings 
to  be  taken  to  authorize  the  issuance  of  the  W  WSW,  Inc., 
promissory  notes  in  the  principal  amount  of  $500,000.00 
shall  be  in  form  and  substance  satisfactory  to  counsel  for 
the  Supply  House  stockholders. 

Section  3.03  provides  that  WWSW,  Inc.,  will  enter  into 
employment  contracts  with  six  individuals,  three  of  them 
now  associated  with  Pittsburgh  Radio  Supply  House,  Inc., 
and  three  associated  with  WWSW,  Inc. 

The  Agreement  provides  that  the  employment  of  the 
three  individuals  from  the  WWSW,  Inc.,  group  and  one 
of  the  individuals  from  the  Supply  House  group  is  to 
commence  on  the  “Second  Effective  Date”  which  is  de¬ 
fined  in  the  Agreement  to  mean  the  date  when  the  Escrow 
Agent  delivers  the  securities  of  WWSW,  Inc.,  and  the 
cash  on  deposit  with  it  to  the  parties  entitled  thereto  pur¬ 
suant  to  Section  5.03  or  5.04  (of  the  Agreement).  The 
employment  of  the  other  two  individuals  from  the  Supply 
House  group  (who  are  directors  but  not  stockholders)  is 
to  commence  on  the  “Second  Effective  Date”  or  the  time 
when  WWSW,  Inc.,  begins  transmitting  regular  televi¬ 
sion  programs  whichever  is  earlier. 

It  is  to  be  noted  that  the  salary  to  be  paid  to  H.  Ken¬ 
neth  Brennen,  who  is  the  president  of  Pittsburgh  Radio 
Supply  House,  Inc.,  is  exactly  the  same  as  the  aggregate 
of  the  salaries  to  be  paid  to  the  three  individuals  from 
the  WWSW,  Inc.,  group. 


31 


The  animal  salary  of  H.  H.  Stehman  of  the  Supply 
House  group  is  $11,000.00  per  annum.  He  is  to  be  em¬ 
ployed  for  a  term  of  four  years. 

The  salary  of  Caley  Augustine  is  $10,000.00  per  annum 
and  he  is  to  be  employed  for  18  months. 

Appellant  has  assumed  because  the  Agreement  (before 
amendment)  did  not  specifically  recite  that  Stehman  and 
Augustine  were  not  to  work  for  both  companies  at  the 
same  time  that  they  would  be  dually  employed.  From 
there  appellant  proceeds  to  build  a  man  of  straw  by  as¬ 
suming  the  result  would  be  that  two  directors  of  Pitts¬ 
burgh  Radio  Supply  House,  Inc.,  are  to  be  employed  si¬ 
multaneously  by  WWSW,  Inc.,  and  Pittsburgh  Radio 
Supply  House,  Inc.,  while  the  latter  is  still  the  licensee  of 
radio  stations  in  Pittsburgh,  contrary  to  the  Commis¬ 
sions’  Rules  and  policies.  We  think  it  unnecessary  to  be¬ 
labor  the  axiomatic  principle  that  a  lawful  intent  must 
be  presumed.  It  is  much  more  reasonable  to  assume  that 
the  two  individuals  in  question  would  sever  their  employ¬ 
ment  with  Pittsburgh  Radio  Supply  House,  Inc.,  before 
accepting  employment  with  WWSW,  Inc. 

Under  the  Agreement,  Pittsburgh  Radio  Supply  House, 
Inc.,  must  dispose  of  its  Pittsburgh  radio  stations.  If  this 
is  done  the  individuals  to  be  employed  by  WWSW,  Inc., 
will  lose  their  jobs — at  least  Pittsburgh  Radio  Supply 
House,  Inc.,  cannot  guarantee  .their  continued  employment. 
What  would  be  more  natural  than  a  desire  to  provide  for 
their  future  employment.  Isn’t  this  a  much  more  reason¬ 
able  and  logical  assumption  than  that  indulged  in  by  Apel- 
lant? 

It  should  be  noted  that  the  Agreement  (Section  3.03) 
provides  that  the  employment  contracts  for  the  individuals 
from  the  Supply  House  group  would  become  null  and  void 
in  case  the  WWSW,  Inc.,  securities  are  redelivered  to 
P.  G.  Publishing  Company. 
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Section  3.04  provided  that  WWSW,  Inc.,  would  conduct 
no  business  and  incur  no  liabilities  other  than  provided 
for  or  contemplated  in  the  Agreement  during  the  period 
between  the  “First  Effective  Date”  and  the  election  of 
the  interim  directors. 

The  Agreement  provided  for  and  contemplated  that 
WWSW,  Inc.,  would  build  a  television  station.  Nothing 
therein  contained  would  prevent  or  hinder  WWSW,  Inc., 
from  accomplishing  this  purpose. 

Section  3.05  permits  the  Supply  House  stockholders,  their 
agents  and  accountants  to  have  such  access  to  the  books, 
records  and  accounts  of  WWSW,  Inc.,  as  may  be  reason¬ 
ably  necessary  to  satisfy  the  Supply  Ilouse  stockholders 
that  the  provisions  of  the  Agreement  are  being  or  have 
been  complied  with  by  WWSW ,  Inc.  It  further  provides 
that  WWSW,  Inc.,  shall  furnish  the  Supply  House  stock¬ 
holders  with  all  such  information  as  they  may  reasonably 
request. 

Section  4.01  provides  that  the  call  letters  WWSW-TV 
will  not  be  used  for  the  new  television  station  without  the 
consent  of  the  Supply  House  stockholders. 

The  Agreement  when  signed  did  not  contemplate  that 
the  construction  of  the  television  station  would  be  com¬ 
menced  prior  to  the  “First  Effective  Date”.  The  parties 
to  the  Agreement  recognized  the  advisability  of  entering 
into  commitments  before  the  “First  Effective  Date”.  The 
Agreement  was  accordingly  amended  on  June  21,  1955 
(signed  June  22,  1955)  to  provide  that  “.  .  .  all  such  con¬ 
tracts  and  commitments  as  well  as  all  property,  rights  and 
benefits  obtained  by  WWSW,  Inc.,  thereunder  or  pursuant 
thereto,  entered  into  or  obtained  before  the  First  Effective 
Date,  shall  be  and  remain  “Excepted  Liabilities”  or  “Ex¬ 
cepted  Assets”  as  the  case  may  be,  for  all  purposes  of 
Section  3.01  of  the  Master  Agreement,  provided  each  such 
contract  or  commitment  shall  have  received  the  prior 
written  approval  of  H.  Kenneth  Brennen.” 
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Appellant  argues  that  this  constitutes  a  veto  power  and 
an  opportunity  to  exercise  a  measure  of  control  on  the 
part  of  the  Supply  House  stockholders  over  the  activities 
of  W  W  S  W,  Inc.  We  view  it  differently.  This  provision 
does  not  prevent  W  WSW,  Inc.,  from  committing  itself  for 
the  acquisition  of  any  asset  it  pleases  prior  to  the  First 
Effective  Date.  It  simply  prevents  WWSW,  Inc.,  from 
treating  a  liability  thus  incurred  and  an  asset  thus  obtained 
as  an  “Excepted  Liability’ *  or  an  “Excepted  Asset”  as 
defined  in  Section  3.01  of  the  Agreement.  None  of  the 
above  recited  provisions  confers  any  rights  on  the  Supply 
House  stockholders  which,  if  exercised,  would  result  in  any 
unauthorized  transfer  of  control  of  WWSW,  Inc. 

Section  6.03  of  the  Agreement  provided  that  immediately 
after  the  deposit  of  $500,000.00  by  the  Supply  House 
stockholders,  P.  G.  Publishing  Company  would  increase 
the  number  of  members  of  the  WWSW,  Inc.,  board  of 
directors  from  five  to  seven;  would  cause  four  vacancies 
to  be  created  on  said  seven  member  board  and  would  cause 
the  election  of  A.  M.  Barnes,  W.  Carothers  Irwin  and 
Benjamin  B.  Crone,  as  interim  directors,  to  fill  three  of 
the  said  vacancies.  The  seventh  interim  director  would 
be  elected  by  the  six  interim  directors  and  if  they  should 
be  unable  to  agree  upon  the  seventh  director  he  is  to  be 
appointed  by  the  President  Judge  of  the  Court  of  Common 
Pleas  of  Allegheny  County  or  by  his  nominee  if  he  declines 
to  act. 

The  three  interim  directors  specifically  named  above 
were  the  nominees  of  the  Supply  House  stockholders. 

Up  to  this  point  vre  have  refrained  from  referring  to 
any  matters  not  contained  in  the  record  before  this  Court. 
However,  since  this  is  the  one  provision  of  the  Agreement 
which  did  confer  rights  on  the  Supply  House  Stockholders 
which  if  exercised  might  be  construed  to  have  resulted  in 
an  unauthorized  transfer  of  control,  it  becomes  important  to 


34 


determine  whether  or  not  this  provision  was  ever  carried 
into  effect. 

At  the  rehearing  held  before  the  Commission  this  matter 
was  gone  into  extensively  and  without  that  record  before 
it  we  cannot  see  how  this  Court  can  determine  whether  this 
provision  was  effectuated  while  in  force.  We  have  demon¬ 
strated  to  the  Commission  that  although  these  three  indi¬ 
viduals  were  elected  they  were  never  notified  of  their  elec¬ 
tion,8  never  met  either  formally  or  informally,  never  dis¬ 
cussed  the  corporation’s  affairs,  never  took  action  either 
officially  or  unofficially  and  that  two  of  these  nominees 
had  not  met  each  other  until  the  night  before  the  rehearing, 
knew  none  of  the  W  W  S W,  Inc.,  board  members  continuing 
in  office  and  did  not  even  know  of  their  election  until  they 
were  requested  to  resign.  It  was  also  shown  that  they 
resigned  on  August  30, 1055  and  Section  6.03  was  rescinded 
on  the  same  date.  Under  these  circumstances  it  is  sub¬ 
mitted  that  if  that  record  was  before  the  Court  a  finding 
would  be  made  that  the  interim  directors  nominated  by 
the  Supply  House  stockholders  never  qualified. 

“A  director  or  other  corporate  officer  is  not  liable 
for  mismanagement,  either  to  the  corporation,  or 
stockholders  or  creditors  or  a  receiver  or  the  like,  and 
without  regard  to  whether  the  liability  is  created  by 
statute  or  exists  at  common  law,  where  he  has  not 
accepted  the  office  either  exipressly  or  impliedly  by 
acting  as  such  officer.  And  it  has  been  held  that  formal 
reelection  without  proof  of  acceptance  is  not  sufficient 
to  establish  directorship  in  a  corporation.  Thus,  a  per¬ 
son  who  has  been  held  out  as  a  director  without  his 
knowledge  and  who  has  never  accepted  the  office  or 
acted  as  a  director  cannot,  be  held  liable.”  (Fletcher 
Cyc.  Corp.  Vol.  3,  1947,  Rev.  Vol.  Sec.  995.  Citing 
Bailey  v.  Ramsey,  285  Pa.  521, 132  Atl.  712  (1926)). 

Bailey  v.  Ramsey  was  an  action  by  persons  who  invested 
money  in  a  corporation  against  the  officers  and  directors 

8  One  of  the  directors  gained  knowledge  of  his  election  by  seeing  the  minutes 
of  the  WWSW,  Inc.  shareholders  meeting  at  which  his  election  took  place. 
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for  fraud,  deceit  and  negligent  handling  of  the  corpora¬ 
tion’s  money.  One  of  the  directors  appealed  from  a  find¬ 
ing  .that  he  was  negligent  to  the  injury  of  the  plaintiffs. 
The  Court  held,  reversing;  “It  will  he  observed  that  the 
alleged  liability  of  Buchannon  is  .thus  based  solely  on  the 
fact  that  he  failed  or  refused  to  act  as  a  director  or  vice 
president  of  the  Collieries  Company  and  hence  is  respon¬ 
sible  for  the  negligence  of  those  who  did  so  act.  "We  know 
of  no  principle  of  law  that  justifies  such  a  conclusion.  He 
was  not  legally  required  to  formally  decline  to  accept  his 
election  as  a  director,  and  his  failure  in  that  respect  would 
not  result  in  liability  for  the  wrongful  expenditure  of 
plaintiff’s  money  by  those  acting  in  that  capacity.  His 
appeal  must  be  sustained.” 

In  West  Leechburg  Steel  Company  v.  Smitton,  280  Mich. 
180,  273,  N.W.  439  (1937)  the  defendant  was  elected  vice 
president  and  a  director  of  a  Michigan  corporation.  A 
Michigan  statute  provided  that  “any  officer”  of  a  corpora¬ 
tion  who  fails  to  make  an  annual  report  shall  be  liable  for 
all  debts  of  the  corporation  during  the  period  of  neglect. 
A  creditor  of  the  corporation  sued  defendant  when  the 
report  was  not  filed.  She  defended  on  the  ground  'that  she 
did  not  agree  to  accept  such  office,  was  never  notified  of  her 
election,  never  performed  any  duties  and  never  received  a 
notification  of  meetings.  The  Court  held  that  she  was 
never  a  director. 

Since  the  rehearing  record  is  not  before  the  Court  we 
submit  that  no  conclusion  can  be  reached  that  the  Supply 
House  stockholders  obtained  any  unauthorized  control  over 
WWSW,  Inc. 

The  reorganization  and  recapitalization  of  W  WSW,  Inc., 
described  above,  did  not  effect  a  change  in  the  identity  of 
that  applicant.  Its  stock  was  owned  before  the  Agreement 
of  June  2,  1955  by  P.  G.  Publishing  Company  and  that 
company  continued  to  own  its  stock  with  complete  voting 
rights  thereto  after  the  Agreement. 
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There  is  nothing  in  the  record  to  support  Appellant’s 
assumption  that  because  there  has  been  a  change  in  the 
capitalization  of  that  corporation,  the  loans  and  funds 
shown  to  be  available  in  the  application,  which  was  the 
subject  of  the  hearing,  are  no  longer  available. 

The  Supply  House  stockholders  have  obtained  no  interest, 
either  legal  or  equitable,  in  WWSW,  Inc.  The  Commis¬ 
sion  was  consistently  furnished  with  all  of  the  facts  of  the 
Agreement  and  has  been  furnished  detailed  facts  bearing 
upon  the  Agreement,  its  amendments  and  effectuations  in 
the  rehearing  held  before  the  Commission. 

We  urge  that  the  Court  reject  the  unsupported  assump¬ 
tions  and  insinuations,  regarding  the  Agreement,  advanced 
by  Appellant  and  withhold  its  judgment  on  these  matters 
until  and  unless  the  record  of  the  rehearing  now  pending 
before  the  Commission  can  be  brought  properly  to  the 
Court’s  attention. 


CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  submitted 
that  the  appeal  in  Case  No.  12938  should  be  dismissed  for 
want  of  jurisdiction  or  that  the  Commission’s  action  deny¬ 
ing  Appellant’s  protest  to  the  grant  of  the  WWSW,  Inc., 
application  be  sustained.  It  is  also  respectfully  submitted 
that  the  action  of  the  Commission  dismissing  Appellant’s 
application  should  be  sustained. 

Respectfully  submitted, 

William  A.  Poster 
Edwin  R.  Schneider 

Bingham,  Coelins,  Posies  &  Kistler 
1100  Tower  Building 
Washington  5,  D.  C. 

Attorneys  for  Intervenor 
Pittsburgh  Radio  Supply  House, 
Inc. 

April  23, 1956 
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Agreement 


Among 

P.  G.  Publishing  Company,  first  party, 
WwSW,  Inc.,  second  party, 
Pittsburgh  Radio  Supply  House,  Inc.,  third  party, 

and 

H.  Kenneth  Brennen,  Margaret  M.  Brennen 
and  Mary  Thelma  Bregenser,  fourth  parties. 


Dated:  June  2, 1955 


THIS  AGREEMENT 


Made  and  entered  into  this  2d  day  of  June,  1955,  by  and 
among  P.  G.  Publishing  Company  (hereinafter  called 
“PG”),  a  Pennsylvania  corporation,  party  of  the  first  part; 
WWSW,  Inc.  (hereinafter  called  “WWSW”),  a  Pennsyl¬ 
vania  corporation,  party  of  the  second  part;  Pittsburgh 
Radio  Supply  House,  Inc.  (hereinafter  called  “ Supply 
House”),  a  Pennsylvania  corporation,  party  of  the  third 
part;  and  H.  Kenneth  Brennen,  Margaret  M.  Beennbn 
and  Mary  Thelma  Bregenser  (hereinafter  called  the  “Sup¬ 
ply  House  Stockholders”),  residing  in  or  near  the  City  of 
Pittsburgh,  Allegheny  County,  Pennsylvania,  parties  of  the 
fourth  part: 

Whereas,  WWSW  and  the  Supply  House  have  severally 
filed  conflicting  applications  with  the  FCC  at  Docket  Num¬ 
bers  8730  and  8840,  respectively,  for  a  permit  or  license  to 
construct  and  operate  a  radiotelevision  broadcasting  sta¬ 
tion  operating  over  Channel  11  in  or  near  the  City  of  Pitts¬ 
burgh,  Allegheny  County,  Pennsylvania ;  and 

Whereas,  WWSW  and  the  Supply  House  have  compro¬ 
mised  their  conflicting  claims  so  pending  before  the  FCC, 
so  as  to  hasten  the  bringing  of  additional  radiotelevision 
broadcastng  service  to  the  Pittsburgh  area ;  and 

Whereas,  PG  owns  all  the  presently  issued  and  outstand¬ 
ing  capital  stock  of  WWSW,  and  the  Supply  House  Stock¬ 
holders  own  55%  of  the  issued  and  outstanding  capital 
stock  of  the  Supply  House ;  and 

Whereas,  WWSW  and  the  Supply  House  each  presently 
owns  and  operates  a  radio  station  broadcasting  radio  pro¬ 
grams  throughout  the  Pittsburgh  area,  and,  in  order  that 
the  television  license  or  permit  for  Channel  11  mav  be 
issued  pursuant  to  the  compromise  agreement,  one  of  said 
radio  stations  must  be  sold,  or  otherwise  disposed  of,  and 
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it  has  been  agreed  that  the  radio  station  owned  by  the 
Supply  House  (WJAS-AM  and  WJAS-FM)  shall  be  sold 
or  otherwise  disposed  of  to  third  parties ;  and 

Whereas,  the  parties  hereto  desire  to  reduce  to  writing 
their  agreements  in  the  premises ; 

Now,  Therefore,  This  Agreement  Witnesseth  That, 
in  consideration  of  the  premises  and  of  the  respective  un¬ 
dertakings  hereunder,  the  parties  hereto  hereby  agree  as 
follows  (each  party  intending  to  be  legally  bound  hereby) : 

ARTICLE  I 
Definitions 

Section  1.01.  Particular  Terms  Defined.  The  terms  de¬ 
fined  in  this  Section  1.01  shall,  for  all  purposes  of  this 
Agreement,  have  the  meanings  herein  specified,  unless  the 
context  expressly  or  by  necessary  implication  otherwise 
requires : 

“Agreement”  or  “this  Agreement”  shall  mean  this  in¬ 
strument  as  originally  executed,  or  if  amended  or  supple¬ 
mented,  as  so  amended  or  supplemented; 

“Class  A  Stock”  shall  mean  the  Class  A  capital  stock  of 
WWSW,  described  in  Exhibit  A  attached  to  this  Agreement, 
to  be  issued  as  provided  in  Article  II  of  this  Agreement; 

“Class  B  Stock”  shall  mean  the  Class  B  capital  stock  of 
WWSW,  described  in  Exhibit  A  attached  to  this  Agree¬ 
ment,  to  be  issued  as  provided  in  Article  II  of  this 
Agreement ; 

“Communications”  shall  have  the  meaning  specified  in 
Section  8.02  hereof ; 

“Escrow  Agent”  shall  mean  The  Union  National  Bank 
of  Pittsburgh,  a  national  banking  association  having  its 
principal  office  in  Pittsburgh,  Allegheny  County,  Pennsyl¬ 
vania; 
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“Excepted  Assets’ ’  and  “Excepted  Liabilities”  shall 
have  the  meanings  given  to  those  terms  respectively  in 
Section  3.01 ; 

“FCC”  shall  mean  Federal  Communications  Commis¬ 
sion,  an  agency  or  instrumentality  of  the  United  States 
Government; 

“First  Effective  Date”  shall  mean  the  date  when  the 
transfers  of  assets  by  W  WSW  to  the  New  Corporation,  pro¬ 
vided  for  in  Section  3.01,  are  consummated ; 

“New  Corporation”  shall  mean  the  corporation  to  be 
formed  pursuant  to  Section  3.01  hereof ; 

“Outside  Stockholder”  shall  have  the  meaning  specified 
in  Section  6.04 ; 

“Permitted  Distributee”,  as  used  with  respect  to  a  par¬ 
ticular  person  who  wishes  to  sell,  transfer  or  otherwise  dis¬ 
pose  of  his  Class  A  Stock,  shall  mean: 

(a)  any  corporation  or  individual  or  individuals 
which  alone  or  collectively  at  the  particular  time  own 
51%  or  more  of  the  capital  stock  of  PG  then  outstand¬ 
ing  and  entitled  to  vote  for  the  election  of  directors ;  or 

(b)  any  mother,  spouse,  child,  grandchild,  brother 
or  sister  of  Dina  W.  Block,  Paul  Block,  Jr.,  or  William 
Block ;  or 

(c)  any  trustee  under  a  trust  all  the  beneficiaries  of 
which  come  within  the  class  described  at  (b)  above ;  or 

(d)  any  one  or  more  holders  of  record  of  Class  B 
Stock  or  of  Class  A  Stock,  other  than  an  Outside  Stock¬ 
holder  ; 

“Permitted  Distributee”,  as  used  with  respect  to  a  par¬ 
ticular  person  who  wishes  to  sell,  transfer  or  otherwise  dis¬ 
pose  of  his  Class  B  Stock,  shall  mean : 

(a)  any  father,  mother,  spouse,  child,  grandchild, 
brother  or  sister  of  one  of  the  Supply  House  Stock¬ 
holders  ;  or 
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(b)  any  trustee  under  a  trust  all  the  beneficiaries  of 
which  come  within  the  class  described  at  (a)  above;  or 

(c)  any  one  or  more  holders  of  record  of  Class  A 
Stock  or  of  Class  B  Stock,  other  than  an  Outside  Stock¬ 
holder  ; 

“Persons”  shall  include  an  individual,  corporation,  part¬ 
nership,  unincorporated  association,  business  trust,  or  gov¬ 
ernment,  or  any  agency  or  political  subdivision  thereof ; 

“PG”  shall  mean  P.  G.  Publishing  Company,  a  Pennsyl¬ 
vania  corporation,  party  of  the  first  part  hereto ; 

“Second  Effective  Date”  shall  mean  the  date  when  the 
Escrow  Agent  delivers  the  securities  of  W  WSW  and  the 
cash  on  deposit  with  it  to  the  parties  entitled  thereto  pur¬ 
suant  to  Section  5.03 ; 

“Supply  House”  shall  mean  Pittsburgh  Radio  Supply 
House,  Inc.,  a  Pennsylvania  corporation,  party  of  the  third 
part  hereto ; 

“Supply  House  Stockholders”  shall  mean  H.  Kenneth 
Brennen,  Margaret  M.  Brennen  and  Mary  Thelma  Bregen- 
ser,  parties  of  the  fourth  part  hereto ; 

“  WWSW”  shall  mean  W  WSW,  Inc.,  a  Pennsylvania  cor¬ 
poration,  party  of  the  second  part  hereto ; 

“WWSW  Notes”  shall  mean  one  or  more  or  all,  as  the 
case  may  be,  of  the  notes  of  WWSW,  to  be  authorized  as 
provided  in  Section  2.01(b). 

Section  1.02.  Provisions  to  be  Conditions  as  Well  as 
Covenants .  All  the  provisions  of  this  Agreement  shall  be 
deemed  to  be  “conditions”  as  well  as  “covenants”,  as 
though  the  words  specifically  expressing  or  importing  cove¬ 
nants  or  conditions  were  used  in  each  separate  provision 
hereof. 

i  Section  1.03.  Use  of  Certain  References.  All  references 
herein  to  Articles,  Sections  and  other  subdivisions  refer  to 
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the  corresponding  Articles,  Sections  and  other  subdivisions 
of  this  Agreement;  and  (unless  the  context  expressly  or 
by  necessary  implication  otherwise  requires)  the  words 
“herein”,  “hereof”,  “hereby”,  “hereunder”  and  words  of 
similar  import  refer  to  this  instrument  as  a  whole  and  not 
to  any  particular  Article,  Section  or  subdivision  hereof. 

ARTICLE  H 

Recapitalization  of  WWSW 

Section  2.01.  Proceedings  for  Recapitalization,  (a) 
Within  ten  days  after  the  date  of  this  Agreement,  WWSW, 
by  proper  corporate  action,  shall  amend  Paragraphs  2nd 
and  7th  of  its  Articles  of  Incorporation  to  read  as  set  forth 
in  Exhibit  A  hereto  attached  and  made  part  hereof.  The 
corporate  proceedings  to  be  taken  to  accomplish  such 
amendment  shall  be  in  form  and  substance  satisfactory  to 
counsel  for  Supply  House  Stockholders. 

(b)  Within  ten  days  after  the  date  of  this  Agreement, 
PGr  will  take  or  cause  to  be  taken  all  necessary  steps  to 
authorize  the  issuance  by  WWSW  of  its  notes,  aggregating 
a  principal  amount  of  $500,000,  to  be  dated  the  day  of  the 
issuance  thereof,  to  mature  on  September  1, 1962,  carrying 
interest  at  the  rate  of  31/2%  per  annum  payable  semi-an¬ 
nually,  with  the  right  to  anticipate  the  payment  of  the  prin¬ 
cipal  of  said  notes  in  whole  or  in  part  at  any  time  prior  to 
the  stated  maturity  thereof.  Such  notes  shall  be  in  such 
denominations  (in  multiples  of  $1,000)  as  the  person  to 
whom  said  notes  are  to  be  issued  shall  specify,  and  shall  be 
substantially  in  the  form  attached  hereto  as  Exhibit  C, 
with  appropriate  insertions  as  to  dates  and  amounts.  The 
corporate  proceedings  to  be  taken  to  authorize  the  issuance 
of  such  notes  shall  be  in  form  and  substance  satisfactory 
to  counsel  for  Supply  House  Stockholders. 

Section  2.02.  Subscriptions  to  New  Capitalization,  (a) 
PG  hereby  subscribes  for  and  agrees  to  purchase  from 
WWSW  1,500  shares  of  Class  A  Stock  and  2,500  shares  of 
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Class  B  Stock,  at  the  par  value  thereof,  viz.,  $100  per  share, 
payable  in  cash.  Said  subscription  shall  become  payable, 
and  PG  will  pay  its  said  subscription  out  of  the  escrowed 
moneys,  as  more  particularly  provided  in  Section  2.03, 
against  delivery  of  share  certificates  for  the  Stocks  so 
paid  for. 

(b)  PG  hereby  subscribes  for  and  agrees  to  purchase 
from  WWSW  all  of  the  W  WSW  Notes  (viz.,  notes  of  the 
aggregate  principal  amount  of  $500,000)  at  the  principal 
amount  thereof,  payable  in  cash.  Said  subscription  shall 
become  payable,  and  PG  will  pay  its  said  subscription  out 
of  the  escrowed  moneys,  as  more  particularly  provided  in 
Section  2.03,  against  delivery  of  WWSW  Notes  (in  author¬ 
ized  denominations  as  specified  by  PG)  so  purchased. 

Section  2.03.  Escrow  of  Subscription  Price;  Consumma¬ 
tion  of  Recapitalization.  Within  ten  days  after  the  amend¬ 
ment  mentioned  in  Section  2.01  becomes  effective,  PG  shall 
deposit  or  cause  to  be  deposited  with  the  Escrow  Agent 
the  sum  of  nine  hundred  thousand  dollars  in  cash,  repre¬ 
senting  the  subscription  price  for  1,500  shares  of  the  Class 
A  Stock  and  for  2,500  shares  of  the  Class  B  Stock  of 
WWSW,  and  for  $500,000  principal  amount  of  WWSW 
Notes.  Such  deposit  shall  be  held  in  escrow  until  the  First 
Effective  Date,  whereupon  the  cash  so  deposited  shall  be 
delivered  by  the  Escrow  Agent  to  WWSW  (such  delivery 
to  be  in  full  payment  of  the  subscription  to  the  capital  stock 
and  notes  of  WWSW,  mentioned  in  Section  2.02)  against 
issuance  by  WWSW  of  share  certificates  for  the  capital 
stock  of  WWSW  and  of  WWS  Notes  so  paid  for;  provided 
that  simultaneously  with  such  delivery  of  cash,  the  securi¬ 
ties  of  WWSW  shall  be  delivered  to  the  Escrow  Agent  as 
provided  in  Section  2.04. 

Section  2.04.  Escrow  of  WWSW  Securities  for  Benefit 
of  Supply  House  Stockholders,  (a)  Simultaneously  with 
the  delivery  to  PG  of  certificates  for  the  Class  B  Stock  as 
provided  in  Section  2.03,  PG  will  deposit  the  same  (viz., 
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share  certificates  with  respect  to  2,500  shares  of  Class  B 
Stock),  duly  endorsed  in  blank  for  transfer,  with  the  Es¬ 
crow  Agent.  Likewise,  upon  the  issuance  of  the  W  YVSW 
Notes  to  PG  as  provided  in  Section  2.03,  PG  will  deposit 
$250,000  principal  amount  of  such  WWSW  Notes,  with  a 
proper  instrument  of  assignment  in  blank,  with  the  Escrow 
Agent.  The  aforesaid  deposits  shall  be  in  trust  to  deliver 
the  same  to  the  Supply  House  Stockholders  when  and  as 
such  delivery  is  required  to  be  made  under  the  provisions 
of  Section  5.03,  but  subject  to  redelivery  to  PG  when  and 
as  such  redeliverv  is  required  to  be  made  under  the  pro¬ 
visions  of  Section  5.04. 

(b)  During  the  term  of  the  escrow  provided  for  in  Sub¬ 
section  (a)  above,  all  dividends  or  distributions  represent¬ 
ing  dividends  with  respect  to  the  Class  B  Stock  deposited 
in  escrow  and  all  interest  paid  from  time  to  time  on  the 
WWSW  Notes  deposited  in  escrow  under  Subsection  (a) 
of  this  Section  2.04  shall  be  paid  to  the  Escrow  Agent  un¬ 
der  the  escrow  established  pursuant  to  said  Subsection  (a) 
above,  and  shall  be  retained  by  the  Escrow  Agent  until 
delivery  of  the  Class  B  Stock  and  of  the  deposited  WWSW 
Notes  is  made  pursuant  to  Section  5.03  or  Section  5.04, 
when  all  such  sums  then  in  the  hands  of  the  said  Escrow 
Agent  shall  be  paid  to  the  person  or  persons  to  whom  the 
certificates  for  said  Class  B  Stock  and  said  deposited 
WWSW  Notes  are  deliverable. 

(c)  During  the  term  of  the  escrow  provided  for  in  Sub¬ 
section  (a)  above,  the  securities  of  WWSW  deposited  in 
escrow  shall  remain  in  the  name  of  PG,  and  until  termina¬ 
tion  of  the  escrow,  PG  shall  be  entitled  to  vote  and  give 
consents  with  respect  to  the  deposited  securities  as  if 
such  escrow  had  not  been  made,  to  be  exercised  however 
in  a  manner  not  inconsistent  with  the  provisions  of  this 
Agreement. 


8 


ARTICLE  m 

Reconstitution  of  Assets  and  Liabilities  of  WWSW; 

Internal  Affairs  of  WWSW 

Section  3.01.  Transfer  of  Certain  Assets  and  Liabilities 
of  WWSW.  Promptly  after  the  execution  of  this  Agree¬ 
ment,  W  WSW  shall  cause  a  new  corporation  to  be  formed 
under  such  corporate  name  as  shall  be  satisfactory  to  PG. 
Within  thirty  days  after  the  date  of  this  Agreement, 
WWSW  shall  file  with  the  FCC  an  application  or  applica¬ 
tions  (a)  for  the  approval  of  the  transfer  of  all  the  assets 
(except  for  the  “Excepted  Assets”  hereinafter  defined)  of 
WWSW  to  the  New  Corporation  and  for  the  assumption  by 
the  New  Corporation  of  all  the  liabilities  (except  for  the 
“Excepted  Liabilities”  as  hereinafter  defined)  of  WWSW, 
said  transfers  to  be  made  in  exchange  for  capital  stock  of 
the  New  Corporaton,  and  (b)  for  the  approval  of  the  dis¬ 
tribution  as  a  dividend  by  WWSW  of  all  such  capital  stock 
of  the  New  Corporation  to  PG  as  the  sole  stockholder  of 
WWSW.  WWSW  will  prosecute  said  applications  with 
all  due  diligence  so  that  the  said  transfers  to  the  New  Cor¬ 
poration  and  the  said  distribution  of  the  capital  stock  of 
the  New  Corporation  may  be  made  as  promptly  as  possible ; 
WWSW  will  make  said  transfers  and/or  distribution  as 
soon  as  permitted  by  the  FCC,  and  PG  will  take  or  cause 
to  be  taken  all  action  necessary  or  advisable  in  order  to 
facilitate  said  transfers,  assumptions  and/or  distribution. 
It  is  the  intention  of  the  parties  that  immediately  after  said 
transfers,  assumptions  and  distribution,  WWSW  will  have 
no  assets  other  than  the  Excepted  Assets  and  will  have  no 
liabilities  other  than  the  Excepted  Liabilities.  The  liabili¬ 
ties  to  be  assumed  by  the  New  Corporation  as  aforesaid 
shall  be  all  the  debts,  obligations  and  liabilities  (except  for 
the  Excepted  Liabilities)  of  WWSW  of  any  nature,  whether 
accrued,  absolute,  contingent  or  otherwise,  existing  at  the 
First  Effectve  Date,  or  arising  out  of  transactions  of 
WWSW  occurring  before  that  time,  including  (and  not  by 
way  of  limitation)  (a)  all  income,  sales  and  other  tax  lia- 
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bilities  arising  out  of  or  by  reason  of  or  with  respect  to 
all  business  transacted  by  and  all  income  of  W  WSW  prior 
to  the  First  Effective  Date,  (b)  all  income  tax  liabilities 
arising  out  of  or  by  reason  of  the  transfers,  assumptions 
and  distribution  provided  for  in  this  Section  3.01,  and  (c)  all 
costs  and  expenses  (including  attorneys’  fees)  incurred  be¬ 
fore  the  date  of  this  Agreement  with  respect  to  the  applica¬ 
tion  pending  before  the  FCC  at  Docket  8730. 

The  “Excepted  Assets’’  which  are  not  to  be  transferred 
to  the  New  Corporation  but  are  to  be  retained  by  WWSW 
shall  be  (a)  the  sum  of  $100,000  in  cash,  being  the  par  value 
of  the  1,000  shares  of  Class  A  Stock  into  which  the  exist¬ 
ing  capital  stock  of  WWSW  is  to  be  converted  upon  the 
charter  amendment  mentioned  in  Section  2.01  becoming 
effective  (less  any  of  the  “Excepted  Liabilities”  previously 
paid),  (b)  the  subscription  to  1,500  shares  of  the  Class  A 
Stock  and  to  2,500  shares  of  the  Class  B  Stock  mentioned 
in  Section  2.02(a),  (c)  the  subscription  to  $500,000  prin¬ 
cipal  amount  of  WWSW  Notes  mentioned  in  Section 
2.02(b),  and  (d)  the  television  permit  (or  application  there¬ 
for)  referred  to  in  Section  4.01.  The  “Excepted  Liabili¬ 
ties”  of  WWSW  which  are  not  to  be  assumed  by  the  New 
Corporation  shall  be  (in  addition  to  the  capital  stock  liabil¬ 
ity  with  respect  to  1,000  shares  of  its  Class  A  Stock  to  be 
outstanding  upon  the  charter  amendment  mentioned  in  Sec¬ 
tion  2.01  becoming  effective) : 

(a)  the  fees,  costs  and  expenses  incurred  in  connec¬ 
tion  with  the  charter  amendment  and  the  creation  of 
the  WWSW  Notes,  both  as  mentioned  in  Section  2.01, 
and  any  federal  or  state  stamp  taxes  and  any  other 
costs  and  expenses  which  may  be  due  and  owing  with 
respect  to  the  issuance  of  shares  of  Class  A  Stock  and 
shares  of  Class  B  Stock  and  the  WWSW  Notes  pur¬ 
suant  to  Sections  2.02  and  2.03,  and  the  deposit  of  Class 
B  Stock  and  WWSW  Notes  pursuant  to  Section  2.04; 

(b)  the  excise  tax  payable  to  the  Commonwealth  of 
Pennsylvania  with  respect  to  the  increase  in  authorized 
capital  stock  of  WWSW ; 
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(c)  that  portion  of  the  costs  and  expenses  of  the 
above  mentioned  transfers,  assumptions  and  distribu¬ 
tion  which  is  to  be  paid  by  WwSW  as  hereinafter 
provided ; 

(d)  obligations  of  WWSW  under  the  terms  of  this 
Agreement  which  are  to  be  performed  by  WWSW  sub¬ 
sequent  to  the  First  Effective  Date ; 

(e)  the  liability  of  WWSW,  if  any  to  Radio  Corpo¬ 
ration  of  America  under  and  with  respect  to  certain 
negotiations  between  said  parties  relative  to  the  ac¬ 
quisition  by  WWSW  of  certain  equipment  used  or  use¬ 
ful  in  connection  with  the  television  business ;  and 

(f)  any  liability  of  WWSW  for  severance  pay  under 
a  labor  agreement  between  WWSW  and  American 
Federation  of  Television  and  Radio  Artists  dated  No¬ 
vember  1, 1954,  arising  by  reason  of  the  transfers  pro¬ 
vided  in  this  Section  3.01. 

The  costs  and  expenses  incident  to  the  transfers,  assump¬ 
tions  and  distribution  hereinabove  provided  for,  including 
federal,  state  and  local  real  estate  transfer  taxes,  counsel 
fees,  and  the  cost  of  incorporating  the  New  Corporation, 
shall  be  payable  as  follows : 

(a)  That  part  thereof  which  is  properly  payable  by 
WWSW  unaer  generally  accepted  accounting  prin¬ 
ciples  shall  be  paid  by  W  WSW,  and  shall  be  included 
in  “Excepted  Liabilities ”  as  hereinabove  defined;  and 

(b)  The  remainder  thereof  shall  be  paid  one-half  by 
the  Supply  House  Stockholders  and  the  other  one-half 
thereof  by  PG. 

Section  3.02.  Indemnification  against  Liabilities  of 
WWSW.  PG  will  indemnify  and  save  harmless  WWSW  or 
the  Supply  House  Stockholders,  as  the  case  may  be,  against 
and  from : 

(a)  any  and  all  claims  of  any  and  every  sort  or  kind 
whatsoever  by  or  on  behalf  of  any  person  arising  by 
reason  of  any  liability  of  WWSW  which  is  to  be  as¬ 
sumed  by  the  New  Corporation  pursuant  to  Section 
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3.01,  whether  or  not  said  liabilities  are  known  at  the 
time  of  the  transfers  mentioned  in  Section  3.01,  or 
whether  they  are  assessed  or  become  certain  at  some 
later  time ; 

(b)  any  damage  or  deficiency  resulting  from  any 
misrepresentation,  breach  of  warranty,  or  nonfulfill¬ 
ment  of  any  agreement  on  the  part  of  W  WSW  under 
this  Agreement,  or  from  any  misrepresentation  in  or 
omission  from  any  certificate  or  other  instrument  fur¬ 
nished  or  to  be  furnished  to  Supply  House  Stockholders 
under  this  Agreement ;  and 

(c)  all  actions,  suits,  proceedings,  demands,  assess¬ 
ments,  judgments,  costs,  counsel  fees  and  other  ex¬ 
penses  incurred  in  or  about  or  incident  to  any  of  the 
foregoing. 

Section  3.03.  Employment  Contracts ,  etc.  (a)  Promptly 
after  the  First  Effective  Date,  W  WSW  will  enter  into  em¬ 
ployment  contracts  between  W  WSW,  as  employer  and  the 
following  named  persons : 

(i)  Contract  with  H.  Kenneth  Brennen  for  a  term  of 
five  years  beginning  with  the  Second  Effective  Date,  at 
an  annual  salary  of  $25,000;  provided  that  if  the  net 
income  of  WwSW  during  any  one  or  more  years  of 
said  employment  term  should  exceed  the  sum  of 
$200,000  before  taxes,  an  additional  salary  should  be 
paid  for  any  such  year  equal  to  5 %  of  the  amount  by 
which  said  net  income  before  taxes  for  said  year  ex¬ 
ceeds  $200,000,  but  subject  to  an  overall  maximum  of 
$50,000; 

(ii)  Contract  with  H.  H.  Stehman  for  a  term  of  four 
years  beginning  with  the  Second  Effective  Date,  or  the 
time  when  WWSW  begins  transmitting  regular  televi¬ 
sion  programs,  whichever  is  earlier,  at  an  annual  salary 
of  $11,000; 

(iii)  Contract  with  Caley  Augustine  for  a  term  of  18 
months  beginning  with  the  Second  Effective  Date,  or 
the  time  when  WWSW  begins  transmitting  regular 
television  programs,  whichever  is  earlier,  at  an  annual 
salary  of  $10,000; 
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(iv)  Contract  with  William  Block  for  a  term  of  five 
years  beginning  with  the  Second  Effective  Date,  at  an 
annnal  salary  of  $10,000;  provided  that  if  the  net  in¬ 
come  of  W  WSW,  during  any  one  or  more  years  of  said 
employment  term  should  exceed  the  sum  of  $200,000 
before  taxes,  an  additional  salary  should  be  paid  for 
any  such  year  equal  to  2%  of  the  amount  by  which  said 
net  income  before  taxes  for  said  year  exceeds  $200,000, 
but  subject  to  an  overall  maximum  of  $20,000; 

(v)  Contract  with  James  F.  O’Connor,  for  a  term  of 
five  years  beginning  with  the  Second  Effective  Date,  at 
an  annual  salary  of  $5,000;  provided  that  if  the  net 
income  of  W  W  SW,  during  any  one  or  more  years  of 
said  employment  term  should  exceed  the  sum  of 
$200,000  before  taxes,  an  additional  salary  should  be 
paid  for  any  such  year  equal  to  1%  of  the  amount  by 
which  said  net  income  before  taxes  for  said  year  ex¬ 
ceeds  $200,000,  but  subject  to  an  overall  maximum  of 
$10,000; 

(vi)  Contract  with  Oscar  M.  Schloss  for  a  term  of 
five  years  beginning  with  the  Second  Effective  Date,  or 
the  time  when  WWSW  begins  transmitting  regular 
television  programs,  whichever  is  earlier,  at  an  annual 
salary  of  $10,000;  provided  that  if  the  net  income  of 
WWSW,  during  any  one  or  more  years  of  said  employ¬ 
ment  term  should  exceed  the  sum  of  $200,000  before 
taxes,  an  additional  salary  should  be  paid  for  any  such 
year  equal  to  2%  of  the  amount  by  which  said  net  in¬ 
come  before  taxes  for  said  year  exceeds  $200,000  but 
subject  to  an  overall  maximum  of  $20,000. 

The  said  employment  contracts  shall  be  substantially  in  the 
form  attached  hereto  as  Exhibit  D,  with  the  blanks  appro¬ 
priately  filled  in  and  with  such  deletions  or  additions  as 
shall  be  necessary  so  that  they  may  conform  to  the  provi¬ 
sions  of  this  subsection  (a).  Each  of  the  employment  con¬ 
tracts  mentioned  in  clauses  (i),  (ii)  and  (iii)  shall  contain 
an  appropriate  clause  to  the  effect  that  it  shall  become 
null  and  void  in  case  of  the  redelivery  of  the  Class  B  Stock 
and  WWSW  Notes  to  PG  pursuant  to  Section  5.02  or  Sec¬ 
tion  5.04. 
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(b)  In  case  Supply  Honse  should  elect  to  terminate  the 
lease  from  Duquesne  University  as  lessor  to  Supply  House 
as  lessee,  dated  February  15,  1954,  pursuant  to  an  option 
agreement  between  Duquesne  University  and  the  Supply 
House  dated  May  31,  1955  permitting  such  termination, 
YVYVSW  -will  assume  the  obligations  of  Supply  House  un¬ 
der  said  option  as  to  the  sums  of  money  payable  to 
Duquesne  University  with  respect  to  such  termination,  and 
such  obligations  so  assumed  shall  be  deemed  to  be  “Ex¬ 
cepted  Liabilities”  for  the  purposes  of  Section  3.01;  PRO¬ 
VIDED,  HOWEVER,  that  if  the  securities  of  WWSW  are 
redelivered  to  PG  pursuant  to  Section  5.02  or  Section  5.04, 
such  assumption  shall  forthwith  terminate  and  Supply 
House  shall  forthwith  reimburse  WWSW  for  all  sums 
theretofore  paid  by  WWSW  pursuant  to  this  Subsec¬ 
tion  (b). 

Section  3.04.  Limitation  on  Business  Activities  of 
WWSW.  During  the  period  from  the  First  Effective  Date 
until  the  election  of  the  three  specifically  named  directors 
and  the  seventh  director  of  WWSW,  pursuant  to  Section 
6.03,  YVYVSW  will  conduct  no  business  and  will  incur  no  lia¬ 
bilities  other  than  as  may  be  expressly  provided  for  or  con¬ 
templated  by  this  Agreement. 

Section  3.05.  Examination  of  Records  of  WWSW.  From 
time  to  time  after  the  First  Effective  Date,  the  Supply 
House  Stockholders  and  their  agents  and  accountants  shall 
have  such  access  to  all  the  books,  records  and  accounts  of 
WWSW  as  shall  be  reasonably  necessary  to  satisfy  the 
Supply  House  Stockholders  that  the  provisions  of  this 
Agreement  are  being  or  have  been  complied  with  by 
WWSW,  and  YVYVSW  shall  furnish  the  Supply  House 
Stockholders  with  all  such  information  concerning  said 
matters  as  said  Stockholders  may  reasonably  request ;  pro¬ 
vided,  however,  that  the  provisions  of  this  Section  3.05  shall 
terminate  when  and  if  the  securities  of  YVYVSW  are  rede¬ 
livered  to  PG  pursuant  to  Section  5.02  or  Section  5.04. 
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ARTICLE  IV 

Acquisition  by  WWSW  of  Television  License 

Section  4-01.  Disposition  of  Pending  Applications ; 
Grant  to  WWSW.  Within  ten  days  after  the  deposit  in 
escrow  of  the  cash  pursuant  to  Section  2.03,  Supply  House 
will  withdraw  and  dismiss  its  application  for  a  radiotelevi¬ 
sion  permit  or  license  presently  pending  before  the  FCC, 
Docket  8840.  Thereupon  W  WSW,  with  all  due  diligence, 
shall  prosecute  its  application  for  a  radiotelevision  permit 
or  license  presently  pending  before  the  FCC,  Docket  8730, 
to  the  end  that  such  permit  or  license  shall  be  granted  as 
promptly  as  possible  to  WWSW.  Supply  House  and  Sup¬ 
ply  House  Stockholders  will  use  their  best  efforts  to  facili¬ 
tate  the  prompt  granting  of  such  permit  or  license  to 
WWSW. 

In  the  operation  of  the  new  radiotelevision  station  pur¬ 
suant  to  said  permit  or  license,  WWSW  will  not  use  the 
call  letters  “WWSW”  or  “WWSW- TV”,  without  the  con¬ 
sent  of  the  Supply  House  Stockholders. 

As  soon  as  convenient  after  the  grant  of  said  television 
permit  or  license,  PG  (and  the  Supply  House  Stockholders, 
if  they  are  then  shareholders  in  WWSW)  will  cause 
WWSW  to  amend  its  articles  of  incorporation  by  changing 
its  corporate  name  to  “Pittsburgh  TV,  Inc.”,  or  some  other 
similar  name  satisfactory  to  PG  and  to  the  Supply  House 
Stockholders. 

Section  4.02.  Denial  of  WWSWfs  Application.  If  an 
order  is  entered  by  the  FCC  denying  the  application  at 
Docket  8730  and  no  appeal  is  taken  therefrom,  or  if  an  ap¬ 
peal  is  taken  therefrom  and  the  order  of  the  FCC  is  af¬ 
firmed,  then  this  Agreement  shall  terminate  and  become 
null  and  void,  the  escrows  herein  provided  for  shall  ter¬ 
minate  and  the  property  or  cash  held  in  escrow  shall  be  re¬ 
turned  to  the  several  depositors  thereof,  and  the  parties 
hereto  who  at  that  time  are  stockholders  in  WWSW  shall 
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take  immediate  steps  to  accomplish  a  complete  liquidation 
of  W  WSW  at  as  early  a  date  as  possible. 

ARTICLE  V 

Acquisition  by  Supply  House  Stockholders  of 
Securities  of  WWSW 

Section  5.01.  Agreement  to  Buy  and  Sell  Securities  of 
WWSW.  PG  hereby  agrees  that  it  will  sell,  and  Supply 
House  Stockholders  hereby  agree  jointly  and  severally  that 
they  will  purchase  (a)  all  the  Class  B  Stock  for  a  considera¬ 
tion  of  $250,000,  and  (b)  $250,000  principal  amount  of 
WWSW  Notes  for  a  consideration  of  $250,000;  said  pur¬ 
chase  prices  shall  be  payable  in  cash,  subject,  however,  to 
the  other  terms  and  conditions  of  this  Article  V. 

Section  5.02.  Escrow  of  Purchase  Price;  Defaults,  (a) 
Within  ten  days  after  written  notice  from  PG  that  the  cash 
deposit  has  been  made  with  the  Escrow  Agent  as  provided 
in  Section  2.03,  the  Supply  House  Stockholders  shall  de¬ 
posit  in  escrow  with  the  Escrow  Agent  the  sum  of  $500,000 
in  cash,  said  sum  representing  the  purchase  price  under 
Section  5.01  for  the  Class  B  Stock  and  for  $250,000  prin¬ 
cipal  amount  of  WWSW  Notes. 

(b)  If  the  Supply  House  Stockholders  do  not  make  the 
deposit  of  $500,000  in  escrow  as  provided  in  Subsection  (a) 
of  this  Section  5.02,  and  if  such  default  shall  continue  for 
thirty  days  after  written  notice  thereof  from  PG,  then  the 
provisions  of  this  Agreement  which  are  unperformed  as  of 
such  time  shall  terminate  and  become  null  and  void,  the 
escrow  provided  for  under  Section  2.04  shall  terminate  and 
the  securities  of  WWSW  held  in  escrow  shall  be  returned 
to  the  depositors  thereof  (or,  if  the  deposit  in  escrow  under 
Section  2.04  has  not  yet  been  made  as  of  the  end  of  said 
thirty-day  period,  PG  shall  be  relieved  of  any  obligations 
under  Section  2.04),  and  neither  the  Supply  House  nor  the 
Supply  House  Stockholders  shall  have  any  right,  title,  in¬ 
terest,  claim  or  demand  of  whatsoever  sort  against  PG  or 
WWSW  under  this  Agreement 
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(c)  If  PG  does  not  deposit  the  securities  of  W  WSW  as 
provided  in  Section  2.04,  and  if  such  default  shall  con¬ 
tinue  for  thirty  days  after  written  notice  thereof  from 
the  Supply  House  Stockholders,  then  the  escrow  provided 
for  under  Subsection  (a)  of  this  Section  5.02  shall  termi¬ 
nate  and  the  cash  then  being  held  in  escrow  shall  be  re¬ 
turned  to  the  depositors  thereof,  but  any  such  return  shall 
not  affect  the  liability  or  obligation  of  PG  for  damages  or 
other  remedy  for  breach  of  contract. 

Section  5.03.  FCC  Approvals.  Supply  House  and/or 
Supply  House  Stockholders  contemplate  the  sale  to  third 
persons  of  the  aural  stations  WJAS-AM  and  WJAS-FM, 
or  of  the  capital  stock  of  the  corporation  or  corporations 
owning  said  stations,  or  such  other  disposition  thereof 
as  may  be  permitted  under  the  rules,  regulations  and 
policies  of  the  FCC,  so  that  Supply  House  Stockholders 
may  be  permitted  under  the  rules,  regulations  and  policies 
of  the  FCC  to  become  the  owners  of  the  Class  B  Stock  and 
of  the  $250,000  principal  amount  of  W WSW  Notes. 
Promptly  after  notice  from  the  Supply  House  Stock¬ 
holders  that  they  have  filed  or  are  about  to  file  an  ap¬ 
plication  with  the  FCC  for  approval  of  the  said  sale  of 
said  stations  or  of  the  capital  stock  of  the  corporation 
owning  said  stations,  or  for  approval  of  such  other  dis¬ 
position  of  said  stations,  PG  will  file  or  cause  to  be  filed 
with  the  FCC  any  application  which  may  be  required 
under  the  rules,  regulations  and  policies  of  the  FCC  in 
order  to  permit  the  sale  and  transfer  of  the  Class  B  Stock 
and  of  the  $250,000  principal  amount  of  W  WSW  Notes 
to  the  Supply  House  Stockholders  pursuant  to  Section 
5.01,  and  PG  will  prosecute  or  cause  to  be  prosecuted  said 
application  with  all  due  diligence.  The  obtaining  of  all 
FCC  approvals  necessary  for  the  sale  and  transfer  of  the 
Class  B  Stock  and  of  the  $250,000  principal  amount  of 
WWSW  Notes  to  the  Supply  House  'Stockholders  shall 
be  a  condition  precedent  to  the  consummation  of  the  pur¬ 
chase  and  sale  provided  for  in  Section  5.01.  When  and 


if  such  approvals  are  obtained,  the  escrows  provided 
for  in  Sections  2.04  and  5.02  shall  terminate,  and  the 
Escrow  Agent  shall  thereupon  simultaneously: 

(a)  deliver  the  securities  of  WWSW  then  being 
held  in  escrow  under  Section  2.04  to  the  Supply  House 
Stockholders;  and 

(b)  deliver  the  cash  then  being  held  in  escrow  un¬ 
der  Section  5.02  to  PG  or  its  nominees. 

Section  5.04.  Time  Limitation  for  Sale  of  Securities  of 
WWSW.  If  the  approvals  necessary  for  the  sale  and 
transfer  of  the  Class  B  Stock  and  of  the  $250,000  princi¬ 
pal  amount  of  WWSW  Notes  to  the  Supply  House  Stock¬ 
holders  mentioned  in  Section  5.03  are  not  obtained  within 
three  years  from  the  date  of  this  Agreement,  the  escrows 
made  pursuant  to  Sections  2.04  and  5.02  shall  terminate 
and  the  Escrow  Agent  shall  thereupon : 

(a)  redeliver  the  securities  of  WWSW  then  being 
held  in  escrow  under  Section  2.04  to  PG;  and 

(b)  redeliver  the  cash  then  being  held  in  escrow 
under  Section  5.02  to  the  Supply  House  Stockholders ; 

and  thereupon  the  provisions  of  this  Agreement  which  are 
unperformed  as  of  such  time  shall  terminate  and  become 
null  and  void,  and  neither  the  Supply  House  nor  the  Supply 
House  Stockholders  shall  have  any  right,  title,  interest, 
claim  or  demand  of  whatsoever  sort  against  PG  or  WWSW 
under  this  Agreement,  nor  shall  PG  or  WWSW,  or  both 
of  them,  have  any  right,  title,  interest,  claim  or  demand 
of  whatsoever  sort  against  (Supply  House  or  the  Supply 
House  Stockholders  under  this  Agreement. 

Section  5.05.  Additional  Conditions  to  Purchase  cvnd 
Sale.  The  following  shall  be  additional  conditions  prece¬ 
dent  to  the  delivery  by  the  Escrow  Agent  to  PG  of  the 
deposited  cash  pursuant  to  Section  5.03 : 

(a)  As  of  the  date  of  such  delivery,  WWSW  shall 
be  a  corporation  duly  organized,  validly  existing  and 
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in  good  standing  nnder  the  laws  of  the  Commonwealth 
of  Pennsylvania  and  shall  have  all  requisite  corporate 
power  and  authority  to  carry  out  the  provisions  of  this 
Agreement  and  to  construct  and  operate  a  radio¬ 
television  station; 

(b)  As  of  the  date  of  such  delivery,  the  authorized 
capital  stock  of  W  WSW  shall  consist  of  2,500  shares 
of  Class  A  Stock  and  2,500  shares  of  Class  B  Stock, 
all  of  the  par  value  of  $100  per  share,  and  all  of  said 
stock  shall  have  been  duly  and  validly  authorized 
by  all  necessary  corporate  action,  shall  have  been 
validly  issued,  and  shall  be  fully  paid  and  non-assess- 
able,  except  as  provided  in  Section  514  of  the  Busi¬ 
ness  Corporation  Law  of  Pennsylvania ; 

(c)  As  of  the  date  of  such  delivery  the  W  WSW 
Notes  shall  have  been  duly  and  validly  authorized, 
executed,  issued  and  delivered  and  shall  constitute  the 
valid  and  legally  binding  obligations  of  WW'SW; 

(d)  During  the  period  from  the  First  Effective  Date 
until  the  election  of  the  three  specifically  named  di¬ 
rectors  and  the  seventh  director  of  WWSW  pursuant 
to  Section  6.03,  WWSW  shall  have  no  liabilities  of 
any  nature  or  kind,  the  payment  of  which  has  not  been 
assumed  as  provided  in  Section  3.01,  other  than  the 
Excepted  Liabilities  and  other  than  as  may  be  ex¬ 
pressly  provided  for  or  contemplated  by  this  Agree¬ 
ment; 

(e)  During  the  period  from  the  date  of  this  Agree¬ 
ment  until  the  Second  Effective  Date,  there  will  be  no 
amendments  to  the  Articles  of  Incorporation  of 
WWSW  (other  than  those  contemplated  by  Sections 
2.01  and  4.01),  and  that  during  the  same  period  there 
will  be  no  amendments  to  the  By-laws  of  WWSW 
(other  than  those  contemplated  by  Sections  6.01,  6.02, 
6.04  and  6.05),  in  each  case  without  the  prior  written 
consent  of  the  Supply  House  Stockholders; 

(f)  PG  shall  have  furnished  to  the  Supply  House 
Stockholders  an  opinion  of  counsel  for  PG,  dated  the 
day  of  the  delivery  of  such  cash,  affirming  as  the 
opinion  of  such  counsel  substantially  as  provided  in 
(a),  (b),  (c)  and  (e)  of  this  Section  5.05;  and 
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(g)  PG  and  WWSW  shall  have  performed  and 
complied  with  all  terms,  provisions  or  covenants  con¬ 
tained  in  this  Agreement  required  to  be  performed  or 
complied  with  by  them  or  either  of  them  prior  to  or 
at  the  time  of  the  delivery  of  said  cash. 

ARTICLE  VI 

By-Laws  and  Directors  of  WWSW;  Restrictions  on 
Transferability  of  Shares  of  WWSW 

Section  6.01.  Amendment  of  By-laws  of  WWSW.  Imme¬ 
diately  after  the  First  Effective  Date,  W  WSW,  by  proper 
corporate  action,  shall  amend  its  By-laws  to  read  as  set 
forth  in  Exhibit  B  hereto  attached  and  made  part  hereof. 
On  or  before  the  Second  Effective  Date,  WWSW  will  fur¬ 
ther  amend  its  By-laws  as  provided  in  Sections  6.02,  6.04 
and  6.05.  The  corporate  proceedings  to  be  taken  to  accom¬ 
plish  such  amendments  shall  be  in  form  and  substance 
satisfactory  to  counsel  for  the  Supply  House  Stockholders. 
PG  will  vote  its  stock  in  WWSW,  or  will  cause  the  same 
to  be  voted,  in  favor  of  such  amendments. 

Section  6.02.  Directors  of  WWSW.  Effective  upon  the 
Second  Effective  Date,  PG  and  the  present  Stockholders 
agree,  and  the  By-Laws  of  WWSW  shall  provide  (or  shall 
be  amended  to  provide),  that  (a)  WWSW  shall  have  a 
board  of  directors  of  seven  members,  and  (b)  so  long  as 
any  Class  A  Stock  and  any  Class  B  Stock  shall  be  outstand¬ 
ing,  that: 

(i)  the  By-laws  of  WWSW  shall  not  be  amended 
to  increase  or  decrease  the  number  of  directors  with¬ 
out  the  affirmative  vote  or  written  consent  of  holders 
of  record  of  at  least  two-thirds  of  all  the  Class  A 
Stock  (voting  as  a  class)  and  of  at  least  two- thirds 
of  all  the  Class  B  Stock  (voting  as  a  class)  at  the  time 
outstanding ; 

(ii)  the  holders  of  the  Class  A  Stock  (considered 
as  a  class)  and  the  holders  of  the  Class  B  Stock  (con¬ 
sidered  as  a  class)  shall  each  have  the  right  to  nomi¬ 
nate  and  elect  three  members  of  the  Board,  and  the 
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seventh  member  shall  be  a  nominee  acceptable  to  the 
holders  of  the  Class  A  Stock  (considered  as  a  class) 
and  to  the  holders  of  the  Class  B  Stock  (considered  as 
a  class).  Effective  from  and  after  the  Second  Effective 
Date,  PG  for  itself  and  all  snbseqnent  holders  of  record 
of  Class  A  Stock  agrees  that  it  and  they  will  vote  the 
Class  A  Stock  or  will  cause  the  Class  A  Stock  to 
be  voted,  and  the  Supply  House  Stockholders  for  them¬ 
selves  and  all  subsequent  holders  of  record  of  Class 
B  Stock  agree  that  they  will  vote  the  Class  B  Stock, 
or  will  cause  the  Class  B  Stock  to  be  voted,  to  ac¬ 
complish  the  results  contemplated  by  this  clause  (ii) 
and  by  clause  (iii)  of  this  Section  6.02 ;  and 

(iii)  if  the  holders  of  the  Class  A  Stock  (considered 
as  a  class)  and  the  holders  of  the  Class  B  Stock  (con¬ 
sidered  as  a  class)  cannot  agree  upon  the  seventh  di¬ 
rector,  he  shall  be  a  person  designated  (after  con¬ 
sultation  with  counsel  for  the  interested  parties)  by 
the  person  who  at  the  time  of  application  shall  be  the 
President  Judge  of  the  Court  of  Common  Pleas  of 
Allegheny  County,  Pennsylvania  (or  in  case  said 
President  Judge  shall  decline  to  act,  the  nominee  of 
said  President  Judge),  upon  written  application  of  the 
holders  of  the  Class  B  Stock  (considered  as  a  class) 
or  the  holders  of  the  Class  A  Stock  (considered  as  a 
class),  or  both,  after  five  days’  notice  to  the  other 
party  of  the  intention  to  make  such  application.  The 
person  to  be  so  designated  shall  be  a  person  residing 
at  or  near  Pittsburgh,  Pennsylvania,  who  is  not  a 
stockholder  of  and  who  has  no  contractual  or  other 
business  relationship  or  connection  with  PG  or  W  WSW 
or  the  Supply  House  or  any  of  the  Supply  House 
Stockholders,  or  any  company  or  business  affiliated 
with  any  of  them,  and  who  is  not  disqualified  to  act  as 
a  director  under  the  rules,  regulations  and  policies  of 
the  FCC. 

Section  6.03.  Interim  Directors  of  WWSW.  It  is  con¬ 
templated  that,  until  the  cash  deposit  in  escrow  is  made 
pursuant  to  Section  5.02,  the  directors  of  W  W:SW  shall  be 
nominees  of  PG.  However,  immediately  after  such  de¬ 
posit,  PG  will: 
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(a)  increase  its  board  of  directors  to  a  board  of 
seven  and  canse  four  vacancies  to  be  created  on  said 
seven-member  board  of  directors,  and  will  canse 
Messrs.  A.  M.  Barnes,  W.  Carothers  Irvin  and  Ben¬ 
jamin  B.  Crone  to  be  elected  directors  to  fill  three  of 
said  vacancies ;  and 

(b)  in  case  of  the  six  persons  then  constituting  the 
board  of  directors  cannot  agree  upon  the  person  to 
fill  the  fourth  vacancy,  then  PG  will  cause  the  fourth 
vacancy  on  said  seven-member  board  of  directors  to 
be  filled  in  the  manner  provided  by  Section  6.02(b) 
(iii),  as  if  the  three  persons  above  specifically  named 
(or  their  successors  as  hereinafter  provided)  were 
the  owners  of  all  the  Class  B  Stock. 

In  case  any  of  said  three  persons  above  specifically  named 
is  unable  or  unwilling  to  serve,  or  resigns,  the  nominee  of 
the  remainder  of  said  three  specifically  named  persons 
shall  be  elected  director  in  his  place.  In  case  of  the  death 
of  any  of  said  three  persons,  the  person  or  persons  sur¬ 
viving  shall  have  the  right  to  designate  who  shall  be 
elected  director  in  place  of  the  person  or  persons  so  dying. 
Likewise,  until  the  annual  meeting  of  stockholders  next 
following  the  Second  Effective  Date  or  until  the  redelivery 
of  the  securities  of  W  WSW  to  PG  pursuant  to  Section 
5.02  or  Section  5.04,  PG  will  continue  to  vote  its  stock 
or  cause  the  same  to  be  voted  in  favor  of  said  three  per¬ 
sons  above  specifically  named  or  the  nominees  as  afore¬ 
said  for  directors  of  W  WSW,  and  will  cause  the  seventh 
director  to  be  elected  in  the  manner  provided  by  Section 
6.02(b)  (iii),  as  if  the  said  three  persons  above  specifically 
named  or  their  nominees  as  aforesaid  were  the  owners  of 
all  the  Class  B  Stock. 

Section  6.04.  Restrictions  on  Transferability  of  Shares. 
PG  for  itself  and  all  subsequent  holders  of  record  of 
Class  A  Stock,  and  the  Supply  House  Stockholders  for 
themselves  and  all  subsequent  holders  of  record  of  Class 
B  Stock,  agree  that  for  the  period  of  ten  years  from  the 
date  the  amendment  mentioned  in  Section  2.01  becomes 
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effective,  neither  the  Class  A  Stock  nor  the  Class  B  Stock 
shall  be  pledged  or  subjected  to  any  lien  whatsoever,  ex¬ 
cept  that: 

PC  may  pledge  its  Class  A  Stock  with  The  Toledo 
Blade  Company,  an  Ohio  Corporation,  as  collateral 
security  for  the  payment  of  a  note  for  $1,000,000  given 
by  PG  to  The  Toledo  Blade  Company; 

without  the  prior  written  consent  of  the  holders  of  record 
of  the  Class  B  Stock  with  respect  to  pledges  of  or  liens 
against  the  Class  A  Stock,  or  such  consent  of  the  holders 
of  record  of  the  Class  A  Stock  with  respect  to  pledges  of 
or  liens  against  the  Class  B  Stock;  and  further  that  dur¬ 
ing  the  same  term,  no  shares  of  the  Class  A  Stock  nor  of 
the  Class  B  Stock  shall  be  sold,  transferred  or  otherwise 
disposed  of,  except  to  a  Permitted  Distributee  and  except 
as  contemplated  by  Sections  2.04  and  5.03,  without  first 
offering  the  shares  which  are  intended  to  be  so  sold  to  the 
holders  of  record  (other  than  the  Outside  Stockholders,  if 
any)  of  the  other  class  of  Stock,  and  giving  such  offerees 
ninety  days  to  purchase  the  same  at  a  price  and  upon 
terms  at  least  as  favorable  as  the  price  and  terms  at 
which  it  is  intended  to  dispose  of  said  shares  to  a  third 
party,  of  which  price,  terms  and  identity  of  the  outsider, 
the  offerees  shall  be  advised.  If  the  offer  of  said  shares 
is  not  accepted  at  such  price  and  on  such  terms  within 
the  said  period  of  ninety  days,  then  the  said  shares  may 
be  disposed  of  to  the  named  third  party  at  the  same  price 
and  on  the  same  terms  during  the  succeeding  ninety  days 
without  further  offering  to  the  holders  of  record  of  the 
other  class  of  Stock  during  that  period.  Any  such  third 
party  so  acquiring  Stock  of  WwSW  is  herein  sometimes 
called  an  “Outside  Stockholder”.  Anything  contained  in 
this  Agreement  to  the  contrary  notwithstanding,  the  shares 
of  stock  so  sold  and  transferred  to  the  Outside  Stockholder 
shall  be  free  of,  and  the  Outside  Stockholder  (with  re¬ 
spect  to  the  shares  so  sold  and  transferred  to  him)  shall 
not  be  bound  by,  the  restrictions  of  this  Section  6.04. 
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In  each  case  where  an  offer  of  shares  is  made  pursuant 
to  the  foregoing  provisions  of  this  Section  6.04,  the  holders 
of  record  (other  than  Outside  Stockholders,  if  any)  of 
51%  or  more  of  the  class  of  Stock  not  being  offered  for 
sale  shall  have  the  right  to  designate  a  nominee  (pro¬ 
vided  such  nominee  is  a  Permitted  Distributee)  as  en¬ 
titled  to  accept  such  offer.  If  more  than  one  nominee  is 
so  designated,  the  person  or  persons  making  the  designa¬ 
tion  shall  have  the  right  to  specify  the  number  of  shares 
each  such  nominee  shall  have  the  right  to  purchase  under 
such  offer;  no  one  of  several  nominees  shall  have  any 
right  to  accept  any  such  offer  unless  all  nominees  accept 
the  offer  for  the  shares  as  so  specified. 

In  case  of  the  death  of  an  individual  (other  than  an 
Outside  Stockholder,  if  any)  who  is  the  owner  of  any  Class 
A  Stock  or  of  any  Class  B  Stock,  the  provisions  of  this 
Section  6.04  shall  be  binding  upon  the  executors  and  ad¬ 
ministrators  of  such  individual.  In  case  of  the  acquisition 
of  any  (Stock  by  a  Permitted  Distributee  as  permitted  by 
the  provisions  of  this  Section  6.04,  the  provisions  of  this 
Section  6.04  shall  be  binding  upon  and  applicable  to  the 
Permitted  Distributee  acquiring  such  Stock. 

PG  and  the  Supply  House  Stockholders  agree  that, 
effective  upon  the  Second  Effective  Date,  the  By-Laws  of 
W  WSW  shall  provide  (or  shall  be  amended  to  provide) 
that  the  Class  A  Stock  and  the  Class  B  Stock  shall  not  be 
transferred  on  the  books  of  W'WSW  unless  such  Stocks 
are  sold  or  otherwise  disposed  of  as  permitted  by  this 
Section  6.04. 

All  share  certificates  for  Class  A  and  Class  B  Stock 
shall  have  stamped  or  endorsed  thereon  appropriate 
legends  giving  notice  of  the  restrictions  on  transferability 
contained  in  this  Section  6.04,  which  legends  shall  be  satis¬ 
factory  in  form  to  counsel  for  the  Supply  House  Stock¬ 
holders  and  to  counsel  for  PG. 


24 


Section  6.05.  Offers  to  Buy  or  Sell  Entire  Class.  PG 
for  itself  and  all  subsequent  holders  of  record  of  Class  A 
Stock,  and  the  Supply  House  Stockholders  for  themselves 
and  all  subsequent  holders  of  record  of  Class  B  Stock, 
agree  that,  during  the  period  beginning  at  the  expiration 
of  the  seventh  month  after  the  Second  Effective  Date  and 
continuing  during  a  period  of  three  years  thereafter,  all 
the  Class  A  Stock  may  be  bought  or  sold,  and  all  the  Class 
B  Stock  may  be  bought  or  sold,  as  hereinafter  provided  in 
this  Section  6.05. 

Any  holder  or  holders  (hereinafter  in  this  Section  6.05 
called  “Offerors”)  of  51%  or  more  of  the  outstanding 
Stock  of  a  particular  class  may  make  a  written  offer  to 
persons  (hereinafter  in  this  Section  6.05  called  “Offerees”) 
holding  51%  or  more  of  the  outstanding  Stock  of  the  other 
class  to  purchase  all  outstanding  Stock  of  such  other  class 
whether  or  not  held  by  the  Offerees.  The  Offerors  shall 
send  a  copy  of  such  offer  to  all  Stockholders  of  record  of 
WWSW.  Any  such  offer  shall  specify  the  price  per  share 
to  be  paid  and  shall  fix  a  period  (not  less  than  one  hun¬ 
dred  twenty  days  from  the  date  of  making  the  offer)  for 
acceptance.  Any  such  offer  to  purchase  shall  be  deemed 
to  be  also  an  offer  by  the  Offerors  on  behalf  of  all  holders 
of  record  of  the  class  of  Stock  owned  by  the  Offerors  to 
sell  all  outstanding  Stock  of  the  class  owned  by  such 
Offerors  at  the  same  price  per  share  and  giving  the  same 
period  for  acceptance. 

The  Offerees  may  accept  either  (but  not  both)  of  said 
offers  by  notice  given  to  the  Offerors  (of  which  a  copy  shall 
be  sent  to  all  other  holders  of  record  of  the  capital  stock 
of  WWSW)  within  the  period  fixed  for  acceptance,  and  in 
such  case  the  closing  of  the  transaction  shall  take  place  at 
a  time  to  be  fixed  in  the  acceptance,  which  time  shall  be 
not  more  than  ninety  days  after  delivery  of  the  notice  of 
acceptance.  Failure  of  the  Offerees  to  accept  either  offer 
within  the  time  fixed  for  acceptance  shall  be  deemed  to  be 
an  acceptance  by  the  Offerees  on  behalf  of  all  holders  of 
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record  of  the  class  of  Stock  owned  by  the  Offerees  of  the 
offer  of  the  Offerors  to  purchase  all  outstanding  Stock  of 
the  class  owned  by  the  Offerees,  and  in  such  case  the 
closing  of  the  transaction  shall  take  place  at  a  time  to  be 
fixed  by  the  Offerors  by  notice  to  all  Stockholders  of  record 
of  W  WSW,  which  time  shall  be  not  more  than  sixty  days 
after  expiration  of  said  period  for  acceptance. 

Payment  for  Stock  purchased  pursuant  to  this  Section 
6.05  shall  be  by  certified  or  bank  cashier’s  check  in  Pitts¬ 
burgh  Clearing  House  funds,  against  delivery  of  certifi¬ 
cates  for  Stock  so  purchased. 

No  offer  to  purchase  shall  be  good  and  valid  for  the 
(purposes  of  this  Section  6.05  unless  it  involves  an  aggre¬ 
gate  purchase  price  of  not  less  than  $2,500,000  for  all  out¬ 
standing  Stock  of  the  class  held  by  the  Offerees. 

In  case  of  any  sale  pursuant  to  this  Section  6.05,  whether 
the  Offerees  purchase  the  class  of  Stock  owned  by  the 
Offerors,  or  the  Offerors  purchase  the  class  of  Stock  owned 
by  the  Offerees,  each  holder  of  shares  of  the  class  which  is 
to  purchase  such  Stock  shall  have  the  right  to  participate 
in  the  purchase  in  proportion  to  the  shares  owned  of  record 
by  him  (or,  in  case  all  holders  do  not  desire  to  participate 
in  such  purchase,  in  the  proportion  the  shares  owned  by 
him  bears  to  the  total  shares  owned  by  all  holders  who  do 
desire  to  participate  in  such  purchase). 

No  offer  under  this  Section  6.05,  made  for  the  purpose 
of  effecting  a  sale  of  the  Stock  to  be  so  purchased  to  any 
other  person,  shall  be  valid  unless 

(a)  the  identity  of  the  proposed  purchaser  and  the 
price,  terms  and  conditions  of  such  proposed  resale 
are  disclosed  fully  in  the  offer ;  and 

(b)  in  case  the  purpose  is  to  effect  a  sale  of  all  the 
Stock  (both  Class  A  and  Class  B)  of  W  WSV,  the 
purchase  price  offered  to  the  Offerees  is  equal  to  one- 
half  the  price  offered  by  the  proposed  purchaser. 
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The  provisions  of  this  Section  6.05  shall  be  applicable  to 
all  Ontside  Stockholders. 

PG  and  the  Supply  House  Stockholders  agree  that,  effec¬ 
tive  upon  the  Second  Effective  Date,  the  By-laws  of 
WWSW  shall  provide  (or  shall  be  amended  to  provide) 
substantially  in  accordance  with  this  Section  6.05,  and  that 
the  Class  A  Stock  and  the  Class  B  Stock  shall  not  be  trans¬ 
ferred  on  the  books  of  WWSW  if  said  Stocks  are  sold  or 
otherwise  disposed  of  in  violation  of  this  Section  6.05  or 
of  said  By-law  provision. 

All  share  certificates  for  Class  A  Stock  and  Class  B  Stock 
shall  have  stamped  or  endorsed  thereon  appropriate  legends 
giving  notice  of  the  rights  and  obligations  of  shareholders, 
and  the  effect  of  offers  and  acceptances,  and  otherwise,  and 
of  the  restrictions  on  transferability,  as  contained  in  this 
Section  6.05,  which  legends  shall  be  satisfactory  in  form 
to  counsel  for  Supply  House  Stockholders  and  to  counsel 
for  PG. 

ARTICLE  VH 

Representations  and  Warranties;  Attorneys'  Opinions 

Section  7.01.  Representations  and  Warranties .  (a)  PG 
and  WWSW,  jointly  and  severally,  represent  and  warrant 
that  the  facts  stated  in  clauses  (a),  (b),  (c)  and  (e)  of 
Section  5.05  shall  be  true  and  correct  as  of  the  Second 
Effective  Date ;  and  PG  shall  furnish  to  the  Escrow  Agent 
and  to  the  Supply  House  Stockholders  a  certificate  to  said 
effect  executed  by  the  President  of  PG  and  by  the  Presi¬ 
dent  or  a  vice-president  of  WWSW. 

(b)  PG  and  WWSW,  jointly  and  severally,  represent 
and  warrant  that,  as  of  the  date  of  this  Agreement,  there 
is  no  litigation  or  proceeding  pending,  or  to  the  knowledge 
of  them  or  either  of  them  threatened,  against  or  relating  to 
WWSW,  its  properties  or  business,  nor  does  PG  or 
WWSW  know,  or  have  any  reasonable  grounds  to  know, 
of  any  basis  for  any  such  action  or  of  any  governmental 
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investigation  relative  to  W  WSW,  its  properties  or  busi¬ 
ness,  other  than  the  above  mentioned  proceeding  before 
the  FCC,  Docket  8730. 

(c)  PG  and  WwSW  agree  that  no  representation  or 
warranty  contained  in  the  foregoing  Subsections  (a)  and 
(b),  nor  any  certificate  to  be  furnished  pursuant  thereto, 
contains  or  will  contain  any  untrue  statement  of  a  material 
fact  or  will  omit  to  state  a  material  fact  necessary  to 
make  the  statements  contained  therein  not  misleading. 

(d)  The  representations,  warranties  and  agreements 
made  by  PG  and  W  WSW  in  this  Agreement  shall  be  deemed 
joint  and  several,  except  as  otherwise  herein  expressly 
stated,  and  shall  survive  the  delivery  of  the  Class  B  Stock 
to  the  Supply  House  Stockholders  as  provided  in  Section 
5.03,  as  well  as  any  investigation  at  any  time  made  by  or 
on  behalf  of  the  Supply  House  Stockholders. 

Section  7.02.  Attorneys f  Opinions,  (a)  At  the  time  of 
the  execution  and  delivery  of  this  Agreement,  PG  will  fur¬ 
nish  to  the  Supply  House  Stockholders  the  opinion  of 
Messrs.  Reed,  Smith,  Shaw  &  McClay,  counsel  for  PG  and 
WWSW,  to  the  effect  that  this  Agreement  has  been  duly 
authorized  by  all  necessary  corporate  action  on  the  part 
of  PG  and  WWSW,  has  been  duly  executed  and  delivered 
by  the  duly  authorized  officers  of  PG  and  WWSW,  and 
constitutes  the  valid  obligation  of  PG  and  WWSW,  legally 
binding  upon  them  and  each  of  them  in  accordance  with 
the  terms  of  the  respective  obligations. 

(b)  At  the  time  of  the  execution  and  delivery  of  this 
Agreement,  the  Supply  House  Stockholders  will  furnish 
to  PG  the  opinion  of  Abe  R.  Cohen,  counsel  for  the  Supply 
House  Stockholders,  to  the  effect  that  this  Agreement  has 
been  duly  authorized  by  all  necessary  corporate  action 
on  the  part  of  Supply  House,  has  been  duly  executed  and 
delivered  by  the  duly  authorized  officers  of  Supply  House 
and  also  by  all  the  Supply  House  Stockholders,  and  con- 
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stitutes  the  valid  obligation  of  Supply  House  and  of  the 
Supply  House  Stockholders  legally  binding  upon  them  and 
each  of  them  in  accordance  with  the  terms  of  the  respec¬ 
tive  obligations. 

ARTICLE  Vm 
Miscellaneous 

Section  8.01.  Form  of  Escrow  Agreements;  Fees  of 
Escrow  Agents.  The  form  of  the  escrow  agreements  pro¬ 
vided  for  in  Sections  2.03,  2.04  and  5.02  shall  be  such  as 
may  be  agreed  upon  between  counsel  for  PG,  counsel  for 
the  Supply  House  Stockholders  and  counsel  for  the  Escrow 
Agent.  The  fees  and  expenses  of  the  Escrow  Agent  under 
the  said  escrow  agreements  and  the  federal  and  state 
transfer  taxes,  if  any,  due  with  respect  to  the  transfers 
of  capital  stock  contemplated  by  said  Sections  2.03,  2.04, 
5.02,  5.03  and  5.04  shall  be  paid  one-half  by  PG  and  one-half 
by  the  Supply  House  Stockholders. 

Section  8.02.  Notices.  All  notices,  demands,  requests, 
consents,  waivers  and  other  communications  (hereinafter 
in  this  Section  8.02  called  ‘‘communications”)  which  may 
or  are  required  to  be  given  by  any  party  to  any  other  party 
hereto  shall  be  in  writing.  All  communications  to  PG  or 
to  YVYVSW  shall  be  sent  by  United  States  registered  mail, 
postage  prepaid,  addressed  as  follows : 

(a)  if  to  PG,  to  P  G  Publishing  Company,  110  Grant 
Street,  Pittsburgh  19,  Pennsylvania;  and 

(b)  if  to  WWSW,  to  WWSW,  Inc.,  c/o  Sherwyn 
Hotel,  Pittsburgh  22,  Pensylvania ; 

or  to  such  other  place  as  PG  or  WWSW,  as  the  case  may 
be,  may  from  time  to  time  designate  in  a  written  notice 
to  Supply  House  Stockholders.  All  communications  to 
the  Supply  House  shall  be  sent  by  United  States  regis¬ 
tered  mail,  postage  prepaid,  addressed  to  Pittsburgh  Radio 
Supply  House,  Inc.,  at  Chamber  of  Commerce  Building, 
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Pittsburgh  19,  Pennsylvania,  or  to  such  other  place  as  the 
Supply  House  may  from  time  to  time  designate  in  a  writ¬ 
ten  notice  to  PG  and  WWSW.  In  each  such  case  the  com¬ 
munications  so  mailed  shall  be  sent  to  the  attention  of 
such  officer  or  person  as  PG,  WWSW,  or  the  Supply  House, 
as  the  case  may  be,  may  from  time  to  time  designate  in 
writing  to  the  other  parties  thereto. 

The  Supply  House  Stockholders  do  hereby  designate 
H.  Kenneth  Brennen  as  the  person  who  shall  give,  and  the 
person  to  whom  shall  be  given,  all  communications  here¬ 
under  or  in  connection  herewith,  and  all  communications  so 
given  by  or  delivered  to  such  person,  shall  be  with  the 
same  force  and  effect  as  though  given  by  or  delivered  to 
(as  the  case  may  be)  each  and  every  one  of  the  Supply 
House  Stockholders.  The  address  to  which  communica¬ 
tions  to  Mr.  Brennen  shall  be  sent  or  delivered  shall  be 
863  Osage  Koad,  Pittsburgh  28,  Pennsylvania,  until  said 
Mr.  Brennen  shall  specify  some  other  address  by  notice 
in  writing  to  PG. 

Communications  which  shall  be  served  upon  any  party 
hereto  in  the  manner  aforesaid  shall  be  deemed  sufficiently 
served  or  given  for  all  purposes  hereunder,  and  shall  be 
deemed  to  have  been  served  or  given  as  of  the  time  of  the 
receipt  thereof. 

Section  8.03.  Action  by  Stockholders.  Except  as  other¬ 
wise  required  by  law  and  except  as  expressly  provided  to 
the  contrary  herein  or  in  the  Articles  of  Incorporation 
of  WWSW,  action  (including,  and  not  by  way  of  limitation, 
action  under  Sections  6.02,  6.03,  6.04  and  6.05)  by  one  or 
more  persons  who  hold  51%  or  more  of  the  total  outstand¬ 
ing  Class  A  Stock  or  of  the  total  outstanding  Class  B 
Stock  shall  be  considered  as  the  unanimous  action  of  the 
holders  of  all  the  Class  A  Stock,  or  of  the  holders  of  all 
the  Class  B  Stock,  as  the  case  may  be. 

Section  8.04.  No  Waiver  Clause.  No  failure  or  omission 
to  exercise  and  no  delay  in  exercising  any  right,  power, 
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privilege  or  remedy  hereunder  shall  operate  as  a  waiver 
thereof,  nor  shall  any  single  or  partial  exercise  of  any  right, 
power,  privilege  or  remedy  hereunder  preclude  any  other 
or  further  exercise  thereof  or  the  exercise  of  any  other 
right,  power,  privilege  or  remedy,  nor  shall  any  waiver  of 
any  single  breach  or  default  hereunder  be  deemed  a  waiver 
of  any  breach  or  default  thereafter  occurring. 

Section  8.05.  Entire  Agreement.  This  Agreement  con¬ 
stitutes  the  entire  contract  between  the  parties  hereto  and 
shall  be  deemed  to  supersede  and  shall  take  the  place  of  any 
and  every  other  instrument  purporting  to  be  an  agreement 
of  the  parties  hereto  relating  to  the  transactions  herein 
contemplated. 

Section  8.06.  NtytuAssigndbUity.  This  Agreement  shall 
be  binding  upon  and  inure  to  the  benefit  of  the  parties 
hereto  and,  as  to  any  party  which  is  a  corporation,  their 
respective  parents,  subsidiaries  and  corporate  successors, 
including  any  corporation  resulting  from  or  surviving  a 
consolidation  or  merger  with  any  corporate  party  or  ac¬ 
quiring  the  assets  of  any  corporate  party  by  merger  or 
otherwise,  but  shall  not  be  otherwise  assignable  by  any 
party  without  the  written  consent  of  the  other  parties. 

Section  8.07.  Effect  of  Descriptive  Headings ,  etc.  The 
table  of  contents  preceding  this  Agreement  but  under  the 
same  cover  and  the  descriptive  headings  of  the  several 
Articles  and  Sections  of  this  Agreement  are  inserted  for 
convenience  only,  and  shall  not  control  or  affect  the  mean¬ 
ing  or  construction  of  any  of  the  provisions  hereof. 

Section  8.08.  Counterparts.  This  Agreement  may  be 
executed  simultaneously  in  five  or  more  counterparts,  each 
of  which  shall  be  deemed  an  original,  but  all  of  which  to¬ 
gether  shall  constitute  one  and  the  same  instrument. 

Section  8.09.  Authorizing  Action.  This  Agreement  is 
made  under  and  by  virtue  of  a  resolution  of  the  board  of 
directors  of  PG  duly  passed  at  a  regular  meeting  thereof 


31 


held  on  the  26th  day  of  May,  1955,  a  full  quorum  being 
present  authorizing  and  directing  the  same  to  be  made  and 
done. 

This  Agreement  is  made  under  and  by  virtue  of  a  resolu¬ 
tion  of  the  board  of  directors  of  W  YVSW  duly  passed  at  a 
regular  meeting  thereof  held  on  the  27th  day  of  May,  1955, 
a  full  quorum  being  present  authorizing  and  directing  the 
same  to  be  made  and  done. 

This  Agreement  is  made  under  and  by  virtue  of  a  reso¬ 
lution  of  the  stockholders  of  Supply  House  duly  passed  at 
a  special  meeting  held  on  the  2d  day  of  June,  1955,  a  full 
quorum  being  present  authorizing  and  directing  the  same 
to  be  made  and  done. 

Witness  the  due  execution  hereof  the  day  and  year  first 
above  written. 

P  G  Publishing  Company 


(  Corporate 

By  s/  William  Block  Seal) 

President 


Attest: 

s/  Paul  H.  Bauman 
Secretary 


WWSW,  Inc. 


(Corporate 

By  s/  Oscar  M.  Schloss  Seal) 
President 


Attest: 

s/  Paul  H.  Bauman 
Secretary 


Attest: 


Pittsburgh  Radio  Supply  House,  Inc. 

(Corporate 

Bjr  s/  H.  Kenneth  Bbennen  Seal) 
President 


s/  H.  EL  Stbhman 
Secretary 

Witness: 

s/  EL  E.  Hackney 
s/  Benj.  B.  Crone 
s/  James  EL  Bardie 

s/  H.  Kenneth  Bbennen  (Seal) 

s/  Margaret  M.  Bbennen  (Seal) 
s/  Mary  Thelma  Bregenser  (Seal) 
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EXHIBIT  A 

Proposed  Amendments  of  Articles  of  Incorporation  of  WWSW 

2nd.  Said  corporation  is  formed  for  the  purpose  of 
building,  erecting,  owning  and  operating  a  radiotelevision 
broadcasting  station,  the  transaction  of  a  radiotelevision  j 
broadcasting,  entertainment  and  advertising  business  in 
all  the  various  branches  thereof,  and  the  transaction  of 
all  such  business  as  is  necessary  and  incidental  thereto. 

7th.  (a)  The  aggregate  number  of  shares  of  capital 
stock  which  the  corporation  shall  have  authority  to  issue 
is  five  thousand,  which  shares  shall  be  classified  into  two 
classes  of  Capital  Stock,  known  respectively  as  Class  A 
Capital  Stock  and  Class  B  Capital  Stock,  and  each  such 
class  shall  consist  of  2,500  shares,  each  of  the  par  value 
of  $100  per  share.  All  shares  of  the  Capital  Stock  shall 
be  identical,  and  there  shall  be  no  distinction,  priority 
or  preference  between  the  Class  A  Capital  Stock  and  the 
Class  B  Capital  Stock  or  between  the  holders  of  shares 
of  each  of  said  classes,  except  for  action  by  the  holders 
of  Class  A  Capital  Stock  as  a  class  and  by  the  holders  of 
the  Class  B  Capital  Stock  as  a  class,  as  hereinafter  pro¬ 
vided  in  this  Paragraph  7th. 

(b)  Upon  this  Amendment  becoming  effective,  each  of 
the  100  shares  of  the  6%  cumulative  preferred  stock  of 
the  corporation  then  issued  and  outstanding  shall  be  auto¬ 
matically  converted  into  one  share  of  Class  A  Capital  Stock, 
and  each  of  the  600  shares  of  common  stock  of  the  corpora¬ 
tion  then  issued  and  outstanding  shall  be  automatically 
converted  into  one  and  one-half  shares  of  Class  A  Capital 
Stock,  and  each  holder  of  such  former  shares  of  capital 
stock  shall  thereafter  be  entitled,  upon  presentation  and 
surrender  for  cancellation  of  the  certificate  or  certificates 
representing  such  former  capital  stock,  to  receive  in  ex¬ 
change  therefor  a  certificate  or  certificates  representing  the  j 
proper  number  of  shares  of  the  Class  A  Capital  Stock  as 
above  provided  for. 
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(c)  At  all  times  each  holder  of  the  Capital  Stock  of  the 
corporation  shall  be  entitled  to  one  vote  for  each  share 
(whether  Class  A  Capital  Stock  or  Class  B  Capital  Stock) 
standing  in  his  name  on  the  books  of  the  corporation. 

(d)  Except  npon  the  affirmative  vote  or  written  consent 
of  holders  of  record  of  at  least  75%  of  all  the  Class  A 
Capital  Stock  (voting  as  a  class)  and  of  at  least  75%  of  all 
the  Class  B  Capital  Stock  (voting  as  a  class )  at  the  time 
outstanding,  (in  addition  to  any  other  vote  or  consent  at 
the  time  required  by  law  for  a  specified  action),  the  corpo¬ 
ration  shall  not 

(i)  amend,  alter,  modify,  repeal  or  otherwise  change 
the  terms  and  provisions  of  this  Paragraph  7th,  or  in 
any  manner  change  or  alter  the  capitalization  of  the 
corporation;  or 

(ii)  consolidate  or  merge  into  or  with  any  other 
corporation,  or  sell  or  transfer  the  property,  assets, 
rights  and  privileges  of  the  corporation  as  an  entirety 
or  substantially  as  an  entirety. 

(e)  The  presence,  in  person  or  by  proxy,  of  the  holders 
of  a  majority  of  the  issued  and  outstanding  shares  of  each 
class  of  stock  (viz.,  the  Class  A  Capital  Stock  and  the  Class 
B  Capital  Stock)  of  the  corporation  shall  be  necessary  to 
constitute  a  quorum  at  all  meetings  of  shareholders  of 
the  corporation,  including  and  not  by  way  of  limitation 
a  meeting  called  for  the  election  of  directors  which  is  ad¬ 
journed  for  lack  of  a  quorum.  No  business  shall  be  trans¬ 
acted  at  any  meeting  of  shareholders  of  the  corporation 
where  there  is  less  than  a  quorum  (as  provided  in  this 
clause  (e))  caused  by  the  withdrawal  of  shareholders. 

(f)  Notwithstanding  any  provision  of  law  now  or  here¬ 
after  in  effect  requiring  any  action  to  be  taken  or  author¬ 
ized  by  the  affirmative  vote  of  the  holders  of  a  majority 
or  other  designated  proportion  of  the  shares  of  stock  of 
the  corporation  issued  and  outstanding,  or  of  the  shares 
of  each  class  of  such  stock,  or  any  action  otherwise  to  be 
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taken  or  authorized  by  vote  of  the  shareholders,  snch  action 
shall  be  effective  and  valid  only  if  (in  addition  to  the  vote 
or  other  action  required  by  law)  snch  action  is  taken  or 
authorized  by  the  vote  of  the  holders  of  a  majority  of  the 
issued  and  outstanding  shares  of  the  Class  A  Capital 
Stock  voting  as  a  class  and  by  the  vote  of  the  holders  of 
a  majority  of  the  issued  and  outstanding  shares  of  the 
Class  B  Capital  Stock  voting  as  a  class,  except  as  other¬ 
wise  provided  in  this  Paragraph  7th  or  in  other  Para¬ 
graphs  of  the  Articles  of  Incorporation  of  the  corporation. 

EXHIBIT  B 

WWSW.INC. 

PROPOSED  BY-LAWS 

ARTICLE  I 
Shareholders'  Meetings 

Section  1.01.  Annual  Meeting.  The  annual  meeting  of 
shareholders,  commencing  with  the  year  1956,  shall  be  held 
on  the  third  Tuesday  of  April  in  each  year  if  not  a  legal 
holiday,  and,  if  a  legal  holiday,  then  on  the  next  succeeding 
day  which  is  not  a  legal  holiday  or  half -holiday,  at  2:30 
o’clock  P.M.,  when  the  shareholders  entitled  to  vote  thereon 
shall  elect  a  board  of  directors  and  transact  such  other 
business  as  may  properly  be  brought  before  the  meeting. 
At  the  annual  meeting  any  business  may  be  transacted, 
irrespective  of  whether  or  not  the  notice  calling  such  meet¬ 
ing  shall  have  contained  a  reference  thereto,  except  as 
provided  in  Section  7.01  hereof. 

Section  1.02.  Special  Meetings.  Special  meetings  of  the 
shareholders,  for  any  purpose  or  purposes,  unless  other¬ 
wise  prescribed  by  statute  or  by  the  Articles  of  Incorpo¬ 
ration,  may  be  called  at  any  time  by  the  Chairman  of  the 
Board,  or  by  the  President,  and  shall  be  called  by  the 
Secretary  at  the  request  in  writing  of  a  majority  of  the 
Board  of  Directors,  or  at  the  request  in  writing  of  share¬ 
holders  owning  a  majority  in  amount  of  the  entire  capital 
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stock  of  the  corporation  issued  and  outstanding  and  entitled 
to  vote.  Such  request  shall  state  the  purpose  or  purposes 
of  the  proposed  meeting.  Business  transacted  at  all  spe¬ 
cial  meetings  shall  be  confined  to  the  objects  stated  in  the 
call  and  to  business,  germane  to  such  objects. 

Section  1.03.  Place  of  Meetings.  All  annual  meetings 
of  the  shareholders  shall  be  held  at  the  registered  office  of 
the  corporation  in  the  Commonwealth  of  Pennsylvania. 
All  special  meetings  of  the  shareholders  shall  be  held  at 
the  same  office,  unless  the  Board  of  Directors  by  resolution 
shall  designate  another  place  therefor,  which  place  may 
be  within  or  without  the  Commonwealth  of  Pennsylvania. 

Section  1.04.  Quorum  for  Shareholders 9  Meetings.  The 
presence,  in  person  or  by  proxy,  of  the  holders  of  a  major¬ 
ity  of  the  issued  and  outstanding  shares  of  each  class  of 
stock  (viz.,  the  Class  A  Capital  Stock  and  the  Class  B 
Capital  Stock)  of  the  corporation  shall  be  necessary  to 
constitute  a  quorum  at  all  meetings  of  shareholders  for 
the  transaction  of  business,  except  as  otherwise  expressly 
required  by  statute  or  by  the  Articles  of  Incorporation. 
If,  however,  such  quorum  shall  not  be  present  or  repre¬ 
sented  at  any  meeting  of  the  shareholders,  those  present 
may  adjourn  the  meeting  from  time  to  time,  without  notice 
other  than  by  announcement  at  the  meeting,  until  a  quorum 
as  aforesaid  shall  be  present  or  represented.  At  such  ad¬ 
journed  meeting  at  which  a  quorum  shall  be  present  or 
represented,  any  business  may  be  transacted  which  might 
have  been  transacted  at  the  meeting  as  originally  notified. 
No  business  shall  be  transacted  at  any  meeting  of  share¬ 
holders  of  the  corporation  where  there  is  less  than  a 
quorum  (as  hereinabove  defined)  caused  by  the  withdrawal 
of  shareholders. 

Section  1.05.  Required  Vote  of  Shareholders.  When  a 
quorum  is  present  at  any  meeting,  the  requisite  vote  for 
the  decision  of  any  question  brought  before  such  meeting 
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shall  be  as  stated  in  subparagraph  (f)  of  Paragraph  7th 
of  the  Certificate  of  Incorporation,  reading  as  follows: 

“(f)  Notwithstanding  any  provision  of  law  now  or 
hereafter  in  effect  requiring  any  action  to  be  taken  or 
authorized  by  the  affirmative  vote  of  the  holders  of  a 
majority  or  other  designated  proportion  of  the  shares- 
of  stock  of  the  corporation  issued  and  outstanding,  or 
of  the  shares  of  each  class  of  such  stock,  or  any  action 
otherwise  to  be  taken  or  authorized  by  vote  of  the 
shareholders,  such  action  shall  be  effective  and  valid 
only  if  (in  addition  to  the  vote  or  other  action  required 
by  law)  such  action  is  taken  or  authorized  by  the  vote 
of  the  holders  of  a  majority  of  the  issued  and  out¬ 
standing  shares  of  the  Class  A  Capital  Stock  voting 
as  a  class  and  by  the  vote  of  the  holders  of  a  majority 
of  the  issued  and  outstanding  shares  of  the  Class  B 
Capital  Stock  voting  as  a  class,  except  as  otherwise 
provided  in  Paragraph  7th  or  in  other  Paragraphs 
of  the  Articles  of  Incorporation  of  the  corporation.” 

ARTICLE  n 
Directors 

Section  2.01.  Number  and  Term  of  Office  of  Directors . 
The  business  and  affairs  of  the  corporation  shall  be  man¬ 
aged  by  a  board  of  seven  members  who  shall  be  elected 
by  ballot  at  the  annual  meeting  of  the  shareholders,  except 
as  provided  in  Section  2.02  of  this  Article,  and  each  di¬ 
rector  elected  shall  hold  office  for  a  term  of  one  year  and' 
until  his  successor  shall  have  been  elected  and  qualified. 

Section  2.02.  Election  of  Classified  Directors.  So  long 
as  any  Class  A  Stock  and  any  Class  B  Stock  of  the  corpo¬ 
ration  shall  be  outstanding: 

(i)  the  holders  of  the  Class  A  Stock  (considered  as 
a  class)  and  the  holders  of  the  Class  B  Stock  (con¬ 
sidered  as  a  class)  shall  each  have  the  right  to  nom¬ 
inate  and  elect  three  members  of  the  board,  and  the 
seventh  member  shall  be  a  nominee  acceptable  to  the 
holders  of  the  Class  A  Stock  (considered  as  a  class) 
and  to  the  holders  of  the  Class  B  Stock  (considered  as 


a  class).  Effective  from  and  after  the  date  when  the 
purchase  and  sale  of  the  securities  of  W  WSW  are 
consummated  pursuant  to  Sections  5.01,  5.02  and  5.03 
of  the  Agreement  dated  June  ,  1955,  between  P  G 
Publishing  Company  (“PG”),  WWSW,  Inc.,  Pitts¬ 
burgh  Radio  Supply  House,  Inc.  (the  “Supply 
House”),  and  H.  Kenneth  Brennen,  Margaret  M.  Bren- 
nen  and  Mary  Thelma  Bregenser  (the  “Supply  House 
Stockholders”),  PG  for  itself  and  all  subsequent 
holders  of  record  of  the  Class  A  Stock  agrees  that  it 
and  they  will  vote  the  Class  A  Stock  or  will  cause  the 
Class  A  Stock  to  be  voted,  and  the  Supply  House 
Stockholders  for  themselves  and  all  subsequent  hold¬ 
ers  of  record  of  Class  B  Stock  agree  that  they  will  vote 
the  Class  B  Stock,  or  will  cause  the  Class  B  Stock  to 
be  voted,  to  accomplish  the  results  contemplated  by 
this  clause  (i)  and  by  clause  (ii)  following  of  this 
Section  2.02;  and 

(ii)  if  the  holders  of  the  Class  A  Stock  (consid¬ 
ered  as  a  class)  and  the  holders  of  the  Class  B  Stock 
(considered  as  a  class)  cannot  agree  upon  the 
seventh  director,  he  shall  be  a  person  designated 
(after  consultation  with  counsel  for  the  interested 
parties)  by  the  person  who  at  the  time  of  application 
shall  be  the  President  Judge  of  the  Court  of  Com¬ 
mon  Pleas  of  Allegheny  County,  Pennsylvania  (or,  in 
case  said  President  Judge  shall  decline  to  act,  the 
nominee  of  said  President  Judge),  upon  written  appli¬ 
cation  of  the  holders  of  the  Class  B  Stock  (considered 
as  a  class)  or  the  holders  of  the  Class  A  Stock  (con¬ 
sidered  as  a  class)  or  both,  after  five  days  notice  to 
the  other  party  of  the  intention  to  make  such  applica¬ 
tion.  The  person  to  be  so  designated  shall  be  a  person 
residing  at  or  near  Pittsburgh,  Pennsylvania,  who  is 
not  a  stockholder  of  and  who  has  no  contractual  or 
other  business  relationship  or  connection  with  PG  or 
WWSW  or  the  Supply  House  or  any  of  the  Supply 
House  Stockholders,  or  any  company  or  business  af¬ 
filiated  with  any  of  them,  and  who  is  not  disqualified  to 
act  as  a  director  under  the  rules,  regulations  and  poli¬ 
cies  of  the  Federal  Communications  Commission. 

Section  2.03.  Vacancies.  The  three  directors  who  were 
nominated  by  the  holders  of  the  Class  A  Stock  and  the 


three  directors  who  were  nominated  by  the  holders  of  the 
Class  B  Stock  as  provided  in  Section  2.02 (i)  above  are 
hereinafter  called  respectively  the  “Class  A  Directors’ ’ 
and  the  “Class  B  Directors.”  If  one  or  more  of  the  Class 
A  Directors  or  the  Class  B  Directors  should  die,  resign, 
retire,  become  disqualified  or  be  removed  from  office,  then 
the  remaining  directors  of  the  Class  in  which  the  vacancy 
has  occurred,  or  if  only  one  such  director  be  remaining, 
then  that  one,  may  choose  the  successor  or  successors  to 
fill  such  vacancy  or  vacancies. 

If  the  seventh  member  of  the  Board  of  Directors  (elected 
as  provided  in  Section  2.02  above)  should  die,  resign,  re¬ 
tire,  become  disqualified  or  should  be  removed  from  office, 
then  such  vacancy  shall  be  filled  by  the  remaining  members 
of  the  Board  of  Directors,  but  any  such  action  shall  require 
the  unanimous  vote  of  all  such  remaining  directors.  If 
'  all  such  remaining  directors  cannot  agree  upon  the  succes¬ 
sor,  then  the  Secretary  of  the  corporation  shall  call  a 
special  meeting  of  shareholders  for  the  purpose  of  electing 
a  director  to  fill  such  vacancy,  and  such  seventh  director 
shall  be  chosen  and  elected  in  the  manner  provided  in 
Section  2.02  (ii). 

Section  2.04.  Meetings  of  the  Board. 

(a)  Immediately  after  the  adjournment  of  the  annual 
meeting  of  the  shareholders  in  each  year,  the  Secretary 
shall  notify  the  directors-elect  of  their  election  and  of  the 
time  (which  the  Secretary  shall  fix)  for  the  organization 
meeting  of  the  directors-elect,  for  the  purpose  of  organiz¬ 
ing  the  new  board  and  appointing  the  officers  of  the  cor¬ 
poration  for  the  ensuing  year.  Such  meeting  shall  be  held 
as  soon  after  the  election  as  practicable.  If,  at  the  time 
fixed  for  such  meeting,  a  quorum  shall  not  be  present,  the 
directors  present  shall  adjourn  the  meeting  from  time  to 
time  until  a  quorum  is  present. 

(b)  Regular  meetings  of  the  board,  of  which  no  notice 
need  be  given,  shall  be  held  on  such  days  and  at  such  times 


as  the  board  of  directors  from  time  to  time  by  resolution 
shall  appoint.  Immediately  after  any  such  resolution  is 
adopted,  the  Secretary  shall  give  written  notice  thereof 
to  Jill  members  of  the  board. 

(c)  Special  meetings  of  the  board  may  be  called  at  any 
time  by  the  Chairman  or  the  President,  and  such  meetings 
shall  be  called  by  the  Secretary  on  the  written  request  of 
two  directors.  Such  special  meetings  shall  be  held  on  such 
day  and  at  such  time  as  shall  be  designated  by  the  person 
or  persons  calling  the  meeting.  Notice  of  any  special  meet¬ 
ing  shall  be  given  in  writing  either  by  mailing  the  same  to 
each  director  at  his  address  appearing  on  the  books  of  the 
corporation  at  least  seventy-two  hours  preceding  the  meet¬ 
ing,  or  by  telegraphing  the  same  to  him  at  such  address  or 
delivering  the  same  to  him  personally  or  leaving  the  same 
at  his  place  of  business  or  at  his  residence  at  least  forty- 
eight  hours  preceding  the  meeting.  The  notice  of  a  special 
meeting  shall  state  the  general  nature  of  the  business  to  be 
transacted  at  such  meeting. 

Section  2.05.  Place  of  Meeting.  The  organization  meet¬ 
ing  of  the  Board  of  Directors  shall  be  held  at  the  registered 
office  of  the  corporation  in  the  City  of  Pittsburgh,  Penn¬ 
sylvania,  unless  all  the  directors-elect  shall  designate  in 
writing  some  other  place  at  which  said  meeting  shall  be 
held.  Regular  meetings  of  the  board  shall  be  held  at  such 
place  within  or  outside  the  Commonwealth  of  Pennsylvania 
as  the  board  by  a  majority  vote  of  the  entire  board  from 
time  to  time  shall  determine.  Special  meetings  of  the 
Board  of  Directors  shall  be  held  at  such  place  within  or 
outside  the  Commonwealth  of  Pennsylvania  as  may  be 
designated  by  the  person  or  persons  calling  the  meeting, 
which  place  shall  be  designated  in  the  notice  calling  such 
meeting. 

Section  2.06.  Quorum  for  Directors *  Meetings.  At  all 
meetings  of  the  board,  the  presence  of  four  directors  shall 
be  necessary  and  sufficient  to  constitute  a  quorum  for  the 
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transaction  of  business  but,  if  less  than  a  quorum  is  pres¬ 
ent,  a  majority  of  those  present  (or,  if  only  one  be  present, 
then  that  one)  may  adjourn  the  meeting  from  time  to  time, 
without  notice  other  than  announcement  at  the  meeting, 
until  a  quorum  shall  be  present,  and  the  meeting  may  be 
held  as  adjourned  without  further  notice. 

Section  2.07.  Required  Vote  for  Action.  No  resolution 
of  the  board  shall  be  adopted,  nor  shall  any  action  of  the 
board  upon  any  matter  whatsoever  be  taken  or  valid  (ex¬ 
cept  for  adjournment  as  provided  in  Section  2.06  above), 
unless  at  least  four  directors  vote  in  favor  of  such  resolu¬ 
tion  or  action.  At  all  meetings  of  the  board  and  upon  all 
matters  coming  before  the  board,  the  Chairman  or  other 
presiding  officer  of  the  board  shall  have  the  right  to  vote 
as  though  he  were  not  such  officer. 

Section  2.08.  Compensation  of  Directors.  Directors,  as 
such,  shall  not  receive  any  stated  salary  for  their  services, 
but,  by  resolution  of  the  board,  a  fixed  sum  and  expenses  of 
attendance,  if  any,  may  be  allowed  for  attendance  at  each 
regular  or  special  meeting  of  the  board;  provided  that 
nothing  herein  contained  shall  be  construed  to  preclude 
any  director  from  serving  the  corporation  in  any  other 
capacity  and  receiving  compensation  therefor.  Members 
of  special  or  standing  committees  may  be  allowed  like 
compensation  for  attending  committee  meetings. 

Section  2.09.  Resignations .  Any  director  may  resign 
by  submitting  to  the  Chairman  or  the  President  or  the 
Secretary  his  resignation  which  shall  be  effective  at  the 
time  specified  therein.  If  no  effective  date  shall  be  speci¬ 
fied  therein,  the  resignation  shall  be  effective  immediately 
upon  its  receipt  by  said  officers.  Unless  such  resignation 
is  conditional  upon  acceptance,  no  acceptance  shall  be 
necessary. 


ARTICLE  ID 
Officers 

Section  3.01.  Enumeration  of  Officers.  The  executive 
officers  of  the  corporation  shall  be  a  Chairman,  a  President, 
one  or  more  vice-presidents  (the  number  of  vice-presidents 
to  be  determined  by  the  Board  of  Directors),  a  Secretary 
and  a  Treasurer,  all  of  whom  shall  be  elected  by  the  board 
of  directors.  The  Chairman  and  the  President  shall  be 
members  of  the  board,  but  the  other  executive  officers  need 
not  be  such  members.  The  Board  of  Directors  may  also 
appoint  one  or  more  assistant  secretaries  and  assistant 
treasurers.  Two  or  more  offices  may  be  held  by  the  same 
person,  except  the  offices  of  Chairman  or  President  and 
Secretary. 

Section  3.02.  Appointment  of  other  Officers  and  Agents. 
The  board  may  appoint  such  other  officers  and  agents  as 
it  shall  deem  necessary  or  advisable,  who  shall  hold  their 
offices  for  such  terms  and  shall  exercise  such  powers  and 
perform  such  duties  as  shall  be  determined  from  time  to 
time  by  the  board.  The  board  may  dismiss  all  or  any  of 
the  officers  and  agents  appointed  by  it  pursuant  to  this 
Section  3.02,  and  may  from  time  to  time  prescribe  the 
conditions  of  their  employment. 

Section  3.03.  Compensation  of  Officers  and  Agents.  The 
salaries  of  all  officers  and  agents  of  the  corporation  shall 
be  fixed  by  the  Board  of  Directors. 

Section  3.04.  Tenure  of  Office ;  Vacancies.  The  officers 
of  the  corporation  shall  hold  office  until  their  successors 
are  chosen  and  qualify  in  their  stead.  Any  officer  or 
agent  elected  or  appointed  by  the  Board  of  Directors  may 
be  removed  at  any  time  by  the  affirmative  vote  of  a  major¬ 
ity  of  the  whole  Board  of  Directors.  If  the  office  of  any 
officer  becomes  vacant  for  any  reason,  the  vacancy  shall 
be  filled  by  the  Board  of  Directors. 
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Section  3.05.  Chairman.  The  Chairman,  when  and  as 
present,  shall  preside  at  all  meetings  of  the  shareholders 
and  of  the  Board  of  Directors,  shall  have  and  exercise 
such  further  powers  and  duties  as  from  time  to  time  may 
be  conferred  upon  or  assigned  to  him  by  the  Board  of 
Directors,  and  shall  see  that  all  orders  and  resolutions  of 
the  board  are  carried  into  effect. 

Section  3.06.  President.  The  President  shall  have  and 
exercise  all  the  powers  and  authority  of  the  Chairman  in 
the  event  of  the  absence  or  inability  of  the  Chairman.  He 
shall  sign  all  certificates  of  stock;  he  may  sign  and  execute 
all  authorized  bonds,  mortgages,  contracts  or  other  obli¬ 
gations  of  the  corporation  requiring  a  seal,  except  where 
required  by  law  to  be  otherwise  signed  and  executed  and 
except  where  the  signing  and  execution  thereof  shall  be 
expressly  delegated  by  the  Board  of  Directors  to  some  other 
officer  or  agent  of  the  corporation ;  and  the  President  shall 
have  and  exercise  such  further  powers  and  duties  as  from 
time  to  time  may  be  conferred  upon  or  assigned  to  him  by 
the  Board  of  Directors. 

Section  3.07.  Vice-Presidents.  The  vice-presidents  shall 
have  and  exercise  such  powers  and  duties  as  from  time 
to  time  may  be  conferred  upon  them  by  the  Board  of 
Directors.  At  the  request  of  the  President  or  in  the 
absence  of  the  President,  or  in  case  of  the  inability  of 
the  President  to  attend  to  his  official  duties,  a  vice-president 
designated  by  the  Board  of  Directors  or,  in  case  the  board 
has  failed  to  act,  designated  by  the  Chairman,  shall  per¬ 
form  the  duties  of  the  President. 

Section  3.08.  Secretary  and  Assistant  Secretaries,  (a) 
The  Secretary  shall  act  as  secretary  at  all  meetings  of  the 
shareholders  and  of  the  Board  of  Directors,  shall  keep 
full  and  complete  minutes  of  such  meetings,  and  shall  per¬ 
form  like  duties  for  committees  of  the  board  when  required. 
He  shall  give,  or  cause  to  be  given,  notice  of  all  meetings 
of  the  shareholders  and  special  meetings  of  the  Board  of 
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Directors,  and  shall  have  and  exercise  snch  farther  powers 
and  dnties  as  from  time  to  time  may  be  conferred  upon 
or  assigned  to  him  by  these  By-Laws  or  by  the  Board  of 
Directors.  He  shall  be  the  cnstodian  of  the  seal  of  the 
corporation  and,  when  authorized  by  the  board,  shall 
affix  the  same  to  any  instrument  requiring  it  and,  when 
so  affixed,  it  shall  be  attested  by  his  signature  or  by  the 
signature  of  an  assistant  secretary.  The  Secretary,  by 
virtue  of  his  office,  shall  be  an  assistant  treasurer. 

(b)  The  assistant  secretaries  shall  assist  the  Secretary 
in  the  performance  of  his  duties  and  shall  also  have  and 
exercise  such  further  powers  and  duties  as  from  time  to 
time  may  be  conferred  upon  or  assigned  to  them  by  the 
Board  of  Directors.  At  the  direction  of  the  Secretary  or 
in  his  absence,  an  assistant  secretary  shall  perform  the 
duties  of  the  Secretary. 

Section  3.09.  Treasurer  and  Assistant  Treasurers,  (a) 
The  Treasurer  shall  have  the  custody  of  the  corporate 
funds  and  securities  and  shall  keep  full  and  accurate  ac¬ 
counts  of  receipts  and  disbursements  in  books  belonging 
to  the  corporation  and  shall  deposit  all  moneys  and  other 
valuable  effects  in  the  name  and  to  the  credit  of  the  cor¬ 
poration  in  such  depositories  as  may  be  designated  by  the 
Board  of  Directors.  He  shall  disburse  the  funds  of  the 
corporation  as  may  be  ordered  by  the  board,  taking  proper 
vouchers  for  such  disbursements,  and  shall  render  to  the 
Chairman  or  the  President,  when  requested,  and  to  the 
Board  of  Directors  at  their  regular  meetings  and  at  such 
other  times  as  the  board  may  require,  an  account  of  all  his 
transactions  as  Treasurer  and  of  the  financial  condition  of 
the  corporation.  He  shall  also  have  and  exercise  such 
further  powers  and  duties  as  from  time  to  time  may  be 
conferred  upon  or  assigned  to  him  by  the  Board  of  Direc¬ 
tors.  The  Treasurer,  by  virtue  of  his  office,  shall  be  an 
assistant  secretary. 


(b)  The  assistant  treasurers  shall  assist  the  Treasurer 
in  the  performance  of  his  duties  and  shall  also  have  and 
exercise  such  further  powers  and  duties  as  from  time  to 
time  may  be  conferred  upon  or  assigned  to  them  by  the 
Board  of  Directors.  At  the  direction  of  the  Treasurer  or 
in  his  absence,  an  assistant  treasurer  shall  perform  the 
duties  of  the  Treasurer. 

ARTICLE  IV 
Certificates  of  Stock 

Section  4.01.  Form  of  Certificates.  The  certificates 
for  shares  of  the  capital  stock  of  the  corporation  shall  be 
in  such  form  as  the  Board  of  Directors  may  from  time  to 
time  prescribe;  all  certificates  shall  be  numbered  and  shall 
be  entered  in  the  books  of  the  corporation  as  they  are 
issued.  They  shall  exhibit  the  holder’s  name  and  number 
of  shares  and  shall  be  signed  by  the  President  or  a  vice- 
president  and  the  Treasurer  or  an  assistant  treasurer  or 
the  Secretary  or  an  assistant  secretary.  If  any  share 
certificate  is  signed  (1)  by  a  transfer  agent  or  (2)  by  a 
transfer  clerk  of  the  corporation  and  a  registrar,  the 
signature  of  any  corporate  officer  upon  the  certificate  may 
be  facsimile,  engraved  or  printed. 

Section  4.02.  Lost  or  Destroyed  Certificates.  The 
Board  of  Directors  may  direct  a  new  certificate  or  certifi¬ 
cates  to  be  issued  in  place  of  any  certificate  or  certificates 
theretofore  issued  by  the  corporation  alleged  to  have  been 
lost,  stolen,  destroyed  or  mutilated,  upon  the  making  of 
an  affidavit  of  that  fact  by  the  person  claiming  the  cer¬ 
tificate  of  stock  to  be  lost,  stolen,  destroyed  or  mutilated. 
When  authorizing  such  issue  of  a  new  certificate  or  cer¬ 
tificates,  the  Board  of  Directors  may,  in  its  discretion  and 
as  a  condition  precedent  to  the  issuance  thereof,  require 
the  owner  of  such  lost,  stolen,  destroyed  or  mutilated  cer¬ 
tificate  or  certificates,  or  his  legal  representative,  to  adver¬ 
tise  the  same  in  such  manner  as  it  shall  require  and/or 
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give  the  corporation  a  bond  in  such  sum  as  it  may  direct  as 
indemnity  against  any  claim  that  may  be  made  against 
the  corporation  on  account  of  the  alleged  loss,  theft,  de¬ 
struction  or  mutilation  of  any  such  certificate  or  the  issu¬ 
ance  of  such  new  certificate. 

Section  4.03.  Regulations  Relating  to  Shares.  The 
Board  of  Directors  shall  have  power  and  authority  to 
make  all  such  rules  and  regulations  not  inconsistent  with 
these  By-Laws  as  it  may  deem  expedient  concerning  the 
issue,  transfer  and  registration  of  share  certificates  rep¬ 
resenting  shares  of  the  corporation. 

Section  4.04.  Registered  Shareholders.  The  corporation 
shall  be  entitled  to  treat  the  holder  of  record  of  any  share 
or  shares  of  stock  as  the  holder  in  fact  thereof  and,  ac¬ 
cordingly,  shall  not  be  be  bound  to  recognize  any  equitable 
or  other  claim  to  or  interest  in  such  share  or  shares  on 
the  part  of  any  other  person,  whether  or  not  it  shall  have 
express  or  other  notice  thereof,  except  as  otherwise  ex¬ 
pressly  provided  by  the  laws  of  Pennsylvania. 

ARTICLE  V 
Transfer  of  Shares 

Section  5.01.  Pledge  of  Shares  not  Permitted.  For  the 
period  of  ten  years  from  ,  1955,  neither  the 

Class  A  Stock  nor  the  Class  B  Stock  of  the  corporation 
shall  be  pledged  or  subjected  to  any  lien  whatsoever  ex¬ 
cept  that : 

P  G  Publishing  Company,  as  the  owner  of  the  Class  A 
Stock  may  pledge  its  Class  A  Stock  with  The  Toledo 
Blade  Company,  an  Ohio  corporation,  as  collateral 
security  for  the  payment  of  a  note  for  $1,000,000  given 
by  P  G  Publishing  Company  to  The  Toledo  Blade 
Company, 

without  the  prior  written  consent  of  the  holders  of  record 
of  the  Class  B  Stock  with  respect  to  pledges  of  or  liens 


47 


against  the  Class  A  Stock,  or  such  consent  of  the  holders  of 
record  of  the  Class  A  Stock  with  respect  to  pledges  of  or 
liens  against  the  Class  B  Stock. 

Section  5.02.  Restrictions  on  Transferability  of  Shares. 
For  the  period  of  ten  years  from  ,  1955,  no 

shares  of  the  Class  A  Stock  nor  of  the  Class  B  Stock  shall 
be  sold,  transferred  or  otherwise  disposed  of,  except  to  a 
Permitted  Distributee,  as  hereinafter  defined,  without  first 
offering  the  shares  which  are  intended  to  be  so  sold  to 
the  holders  of  record  (other  than  the  Outside  Stockholders, 
as  hereinafter  defined,  if  any)  of  the  other  class  of  stock, 
and  giving  such  offerees  ninety  days  to  purchase  the  same 
at  a  price  and  upon  terms  at  least  as  favorable  as  the 
price  and  terms  at  which  it  is  intended  to  dispose  of  said 
shares  to  a  third  party,  of  which  price,  terms  and  identity 
of  the  outsider,  the  offerees  shall  be  advised.  If  the  offer 
of  said  shares  is  not  accepted  at  such  price  and  on  such 
terms  within  the  said  period  of  ninety  days,  then  the  said 
shares  may  be  disposed  of  to  the  named  third  party  at  the 
same  price  and  on  the  same  terms  during  the  succeeding 
ninety  days  without  further  offering  to  the  holders  of 
record  of  the  other  class  of  stock  during  that  period.  Any 
such  third  party  so  acquiring  stock  of  WWSW  is  herein 
sometimes  called  an  “Outside  Stockholder”.  Anything 
contained  in  these  By-Laws  to  the  contrary  notwithstand¬ 
ing,  the  shares  of  stock  so  sold  and  transferred  to  the 
Outside  Stockholder  shall  be  free  of,  and  the  Outside  Stock¬ 
holder  (with  respect  to  the  shares  so  sold  and  transferred 
to  him)  shall  not  be  bound  by,  the  restrictions  of  Section 
5.01  or  this  Section  5.02  of  these  By-Laws. 

In  each  case  where  an  offer  of  shares  is  made  pursuant 
to  the  foregoing  provisions  of  this  Section  5.02,  the  holders 
of  record  (other  than  the  Outside  Stockholder,  if  any)  of 
51%  or  more  of  the  class  of  stock  not  being  offered  for 
sale,  shall  have  the  right  to  designate  a  nominee  (provided 
such  nominee  is  a  Permitted  Distributee)  as  entitled  to 
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accept  snch  offer.  If  more  than  one  nominee  is  so  desig¬ 
nated,  the  person  or  persons  making  the  designation  shall 
have  the  right  to  specify  the  number  of  shares  each  such 
nominee  shall  have  the  right  to  purchase  under  such  offer ; 
no  one  of  several  nominees  shall  have  any  right  to  accept 
any  such  offer  unless  all  nominees  accept  the  offer  for 
the  shares  as  so  specified. 

In  case  of  the  death  of  an  individual  (other  than  an 
Outside  Stockholder,  if  any)  who  is  the  owner  of  any 
Class  A  Stock  or  of  any  Class  B  Stock,  the  provisions  of 
this  Section  5.02  shall  be  binding  upon  the  executors  and 
administrators  of  such  individual.  In  case  of  the  acquisi¬ 
tion  of  any  Stock  by  a  Permitted  Distributee  as  permitted 
by  the  provisions  of  this  Section  5.02,  the  provisions  of 
this  Section  5.02  shall  be  binding  upon  and  applicable  to 
said  Permitted  Distributee  acquiring  such  Stock. 

iThe  Class  A  Stock  and  the  Class  B  Stock  shall  not  be 
transferred  on  the  books  of  this  corporation  unless  such 
Stocks  are  sold  or  otherwise  disposed  of  as  permitted  by 
this  Section  5.02. 

All  share  certificates  for  Class  A  and  Class  B  stock  shall 
have  stamped  or  endorsed  thereon  appropriate  legends 
giving  notice  of  the  restrictions  on  transferability  con¬ 
tained  in  this  Section  5.02. 

“Permitted  Distributee”,  as  used  in  this  Section  5.02 
with  respect  to  a  particular  person  who  wishes  to  sell, 
transfer  or  otherwise  dispose  of  his  Class  A  Stock,  shall 
mean: 

(a)  any  corporation  or  individual  or  individuals 
which  alone  or  collectively  at  the  particular  time  own 
51%  or  more  of  the  capital  stock  of  P  G  Publishing 
Company,  a  Pennsylvania  corporation,  then  outstand¬ 
ing  and  entitled  to  vote  for  the  election  of  directors ;  or 

(b)  any  mother,  spouse,  child,  grandchild,  brother 
or  sister  of  Dina  W.  Block  or  Paul  Block,  Jr.,  or 
William  Block;  or 


(c)  any  trustee  under  a  trust  all  the  beneficiaries 
of  which  come  within  the  class  described  at  (b) 
above ;  or 

(d)  any  one  or  more  holders  of  record  of  Class  B 
Stock  or  of  Class  A  Stock,  other  than  an  Outside 
Stockholder; 

“Permitted  Distributee”,  as  used  in  this  Section  5.02 
with  respect  to  a  particular  person  who  wishes  to  sell, 
transfer  or  otherwise  dispose  of  his  Class  B  Stock,  shall 
mean: 


(a)  any  father,  mother,  spouse,  child,  grandchild, 
brother  or  sister  of  H.  Kenneth  Brennen  or  Margaret 
M.  Brennen  or  Maiy  Thelma  Bregenser;  or 

(b)  any  trustee  under  a  trust  all  the  beneficiaries 
of  which  come  within  the  class  described  at  (a) 
above;  or 

(c)  any  one  or  more  holders  of  record  of  Class  A 
Stock  or  of  Class  B  Stock,  other  than  an  Outside 
Stockholder. 

Section  5.03.  Offers  to  Buy  or  Sell  Entire  Class.  Dur¬ 
ing  the  period  beginning  at  the  expiration  of  the  seventh 
month  after  certificates  for  Class  B  Stock  are  first  deliv¬ 
ered  to  H.  Kenneth  Brennen,  Margaret  M.  Brennen  and 
Mary  Thelma  Bregenser  and  continuing  during  a  period 
of  three  years  thereafter,  all  the  Class  A  Stock  may  be 
bought  or  sold,  and  all  the  Class  B  Stock  may  be  bought 
or  sold,  as  hereinafter  provided  in  this  Section  5.03. 

Any  holder  or  holders  (hereinafter  in  this  Section  5.03 
called  “Offerors”)  of  51%  or  more  of  the  outstanding 
Stock  of  a  particular  class  may  make  a  written  offer  to 
persons  (hereinafter  in  this  Section  5.03  called  “Offerees”) 
holding  51%  or  more  of  the  outstanding  Stock  of  the  other 
class  to  purchase  all  outstanding  Stock  of  such  other  class 
whether  or  not  held  by  the  Offerees.  The  Offerors  shall 
send  a  copy  of  such  offer  to  all  stockholders  of  record  of 
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the  corporation.  Any  snch  offer  shall  specify  the  price 
per  share  to  be  paid  and  shall  fix  a  period  (not  less  than 
one  hundred  twenty  days  from  the  date  of  making  the 
offer)  for  acceptance.  Any  such  offer  to  purchase  shall 
be  deemed  to  be  also  an  offer  by  the  Offerors  on  behalf  of 
all  holders  of  record  of  the  class  of  Stock  owned  by  the 
Offerors  to  sell  all  outstanding  Stock  of  the  class  owned 
by  such  Offerors  at  the  same  price  per  share  and  giving  the 
same  period  for  acceptance. 

The  Offerees  may  accept  either  (but  not  both)  of  said 
offers  by  notice  given  to  the  Offerors  (of  which  a  copy 
shall  be  sent  to  all  other  holders  of  record  of  the  capital 
stock  of  the  corporation)  within  the  period  fixed  for  accept¬ 
ance,  and  in  such  case  the  closing  of  the  transaction  shall 
take  place  at  a  time  to  be  fixed  in  the  acceptance,  which 
time  shall  be  not  more  than  sixty  days  after  delivery  of 
the  notice  of  acceptance.  Failure  of  the  Offerees  to  accept 
either  offer  within  the  time  fixed  for  acceptance  shall  be 
deemed  to  be  an  acceptance  by  the  Offerees  on  behalf  of  all 
holders  of  record  of  the  classes  of  Stock  owned  by  the 
Offerees  of  the  offer  of  the  Offerors  to  purchase  all  out¬ 
standing  Stock  of  the  class  owned  by  the  Offerees,  and  in 
such  case  the  closing  of  the  transaction  shall  take  place  at 
a  time  to  be  fixed  by  the  Offerors  by  notice  to  all  stock¬ 
holders  of  record  of  the  corporation,  which  time  shall*  be 
not  more  than  sixty  days  after  expiration  of  said  period 
for  acceptance. 

Payment  for  Stock  purchased  pursuant  to  this  Section 
5.03  shall  be  by  certified  or  bank  cashier’s  check  in  Pitts¬ 
burgh  Clearing  House  funds,  against  delivery  of  certifi¬ 
cates  for  the  Stock  so  purchased. 

No  offer  to  purchase  shall  be  good  and  valid  for  the 
purposes  of  this  Section  5.03  unless  it  involves  an  aggre¬ 
gate  purchase  price  of  not  less  than  $2,500,000  for  all 
outstanding  Stock  of  the  class  held  by  the  Offerees. 
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In  case  of  any  sale  pursuant  to  this  Section  5.03,  whether 
the  Offerees  purchase  the  class  of  Stock  owned  by  the 
Offerors,  or  the  Offerors  purchase  the  class  of  Stock 
owned  by  the  Offerees,  each  holder  of  shares  of  the  class 
which  is  to  purchase  such  Stock  shall  have  the  right  to 
participate  in  the  purchase  in  proportion  to  the  shares 
owned  of  record  by  him  (or  in  case  all  holders  do  not  desire 
to  participate  in  such  purchase,  in  the  proportion  the 
shares  owned  by  him  bears  to  the  total  shares  owned  by 
all  holders  who  do  desire  to  participate  in  such  purchase). 

No  offer  under  this  Section  5.03,  made  for  the  purpose  of 
effecting  a  sale  of  the  Stock  to  be  so  purchased  to  any 
other  person,  shall  be  valid  unless 

(a)  the  identity  of  the  proposed  purchaser  and  the 
price,  terms  and  conditions  of  such  proposed  resale 
are  disclosed  fully  in  the  offer ;  and 

(b)  in  case  the  purpose  is  to  effect  a  sale  of  all  the 
Stock  (both  Class  A  and  Class  B)  of  W  WSW,  the 
purchase  price  offered  to  the  Offerees  is  equal  to  one- 
half  the  price  offered  by  the  proposed  purchaser. 

The  provisions  of  this  Section  5.03  shall  be  applicable  to 
all  Outside  Stockholders,  as  said  term  is  defined  in  Section 
5.02  hereof. 

The  Class  A  Stock  and  the  Class  B  Stock  shall  not  be 
transferred  on  the  books  of  this  corporation  if  such  Stocks 
are  sold  or  otherwise  disposed  of  in  violation  of  this 
Section  5.03. 

All  share  certificates  for  Class  A  and  Class  B  Stock 
shall  have  stamped  or  endorsed  thereon  appropriate 
legends  giving  notice  of  the  restrictions  on  transferability 
contained  in  this  Section  5.03. 

Section  5.04.  Transfers  of  Stock.  Transfers  of  shares 
of  stock  of  the  corporation  shall  be  made  only  on  the  books 
of  the  corporation  by  the  shareholder  or  his  attorney  there- 
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unto  duly  authorized  by  a  power  of  attorney,  duly  executed 
and  witnessed  and  filed  with  the  corporation,  and  upon 
surrender  of  the  share  certificate  or  certificates  for  such 
shares  properly  endorsed,  subject,  however,  as  provided 
in  Sections  5.01,  5.02  and  5.03  of  these  By-Laws. 

Section  5.05.  Action  by  Shareholders.  Except  as  other¬ 
wise  required  by  law  and  except  as  expressly  provided  to 
the  contrary  in  these  By-Laws  or  in  the  Articles  of  Incor¬ 
poration  of  the  corporation,  action  (including,  and  not 
by  way  of  limitation,  action  under  Sections  2.02,  5.01,  5.02 
and  5.03  of  these  By-Laws)  by  one  or  more  persons  who 
holds  51%  or  more  of  the  total  outstanding  Class  A  Stock 
or  of  the  total  outstanding  Class  B  Stock  shall  be  con¬ 
sidered  as  the  unanimous  action  of  the  holders  of  all  the 
Class  A  Stock,  or  of  the  holders  of  all  the  Class  B  Stock, 
as  the  case  may  be. 


ARTICLE  VI 
Miscellaneous 

Section  6.01.  Checks,  Notes,  etc.  All  checks  or  drafts 
for  money  and  notes  of  the  corporation  shall  be  signed 
by  such  officer  or  officers  or  such  other  person  or  persons 
as  the  Board  of  Directors  may  from  time  to  time  designate. 

Section  6.02.  Fiscal  Year.  The  fiscal  year  of  the  cor¬ 
poration  shall  be  fixed  by  resolution  of  the  Board  of 
Directors. 

Section  6.03.  Seal.  The  corporate  seal  shall  have  in¬ 
scribed  thereon  the  name  of  the  corporation,  the  year  of 
its  incorporation  and  the  words  “Corporate  Seal,  Penn¬ 
sylvania”. 

ARTICLE  VH 
Amendments 

Section  7.01.  Amendments.  These  By-Laws  may  be 
altered  or  repealed  at  any  regular  meeting  of  the  share- 
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holders  or  at  any  special  meeting  of  the  shareholders  at 
which  a  quorum  is  present  or  represented  (provided  notice 
of  the  proposed  alteration  or  repeal  be  contained  in  the 
notice  of  snch  meeting)  by  the  affirmative  vote  of  the 
holders  of  record  of  at  least  two-thirds  of  all  the  Class 
A  Stock  (voting  as  a  class)  and  of  at  least  two-thirds  of 
all  the  Class  B  Stock  (voting  as  a  class)  at  the  time  out¬ 
standing,  and  not  otherwise. 
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$ .  No . 

Pittsburgh,  Pennsylvania 

. ,19.. 

Fob  Value  Received,  the  undersigned  hereby  promises 

to  pay  on  September  1,  1962,  to . , 

or  registered  assigns,  .  Dollars, 

lawful  money  of  the  United  States  of  America,  with  inter¬ 
est  from  the  date  hereof  at  the  rate  of  3%%  per  annum 
payable  to  the  registered  owner  hereof  on  March  1  and 
September  1  of  each  year  beginning  with  September  1, 
1955,  at  the  principal  office  of  Mellon  National  Bank  and 
Trust  Company,  Mellon  Square,  Pittsburgh,  Pennsylvania. 
The  payment  of  the  principal  of  this  note  may  be  antici¬ 
pated  in  whole  or  in  part  at  any  time  prior  to  the  stated 
maturity  hereof.  This  note  is  one  of  a  series  limited  to 
the  aggregate  principal  amount  of  $500,000,  all  originally 

issued  or  to  be  issued  on . ,  1955.  The 

undersigned  hereby  agrees  that  all  anticipatory  payments 
of  principal  shall  be  made  proportionately  among  all  of 
said  notes  at  the  time  outstanding.  This  note  may  be 
transferred  into  the  name  or  names  of  other  payees  at 
the  office  of  the  Company  in  the  City  of  Pittsburgh,  Penn¬ 
sylvania,  in  accordance  with  such  rules  and  regulations  as 
the  undersigned  may  prescribe.  The  person  to  whom  this 
note  is  payable  as  shown  upon  the  books  of  the  undersigned 
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kept  for  that  purpose  shall  be  deemed  and  treated  as  the 
absolute  owner  hereof  for  all  purposes,  and  the  undersigned 
shall  not  be  affected  by  any  notice  to  the  contrary.  Pay¬ 
ment  of  or  on  account  of  the  principal  hereof  and  interest 
hereon  shall  be  made  only  to  or  upon  the  order  in  writing 
of  the  person  to  whom  this  note  is  payable  as  shown  upon 
the  said  books  of  the  undersigned,  and  all  such  payments 
shall  be  valid,  and  to  the  extent  of  the  sum  or  sums  so  paid, 
effectual  to  satisfy  and  discharge  the  liability  for  moneys 
payable  upon  this  note. 

Upon  surrender  of  any  notes  of  this  series  for  the  pur¬ 
pose,  the  undersigned  at  its  expense  will  execute  and  deliver 
new  notes  in  exchange  thereof  in  the  denominations  (as 
near  as  may  be)  of  $1,000  or  any  multiple  thereof  requested 
by  the  registered  owner  surrendering  the  same,  in  an 
aggregate  principal  amount  equal  to  the  unpaid  principal 
amount  of  the  surrendered  note  or  notes,  and  bearing 
interest  from  the  date  to  which  interest  has  been  paid 
on  the  surrendered  note  or  notes. 

YVWSW,  Inc. 

By . ; . 

President 


Treasurer 


Employment  Agreement 

Made  at  Pittsburgh,  Pennsylvania,  this  .  day  of 

. . . .  1955,  by  and  between  WWSW,  Inc.,  a  Penn¬ 
sylvania  corporation  (hereinafter  called  the  “Company”), 

and . .  of . . 

. (hereinafter  called  “Mr . ”) : 
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WITNESSETH: 

In  consideration  of  the  respective  covenants  hereinafter 
contained  and  of  other  good  and  valuable  considerations, 
and  of  the  snm  of  one  dollar  by  each  of  the  parties  hereto 
to  the  other  in  hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  the  parties  hereto,  intending  to  be  legally 
bound  hereby,  mutually  agree  as  follows : 

1.  The  Company  hereby  engages  the  services  of  Mr. 

. for  a  period  of . beginning 

on  the . day  of . ,  1955  and  ending  on 

the . day  of . .  19. .  (unless  terminated 

prior  to  said  latter  date  by  Mr . ’s  death), 

and  Mr. . accepts  said  employment,  all  in 

accordance  with  the  terms  and  provisions  of  this  agreement. 

2.  Mr . is  to  serve  in  an  executive  or 

managerial  capacity  and  render  such  services  and  fill  such 
positions  as  the  Company,  through  its  Board  of  Directors, 

may  from  time  to  time  direct.  Mr . shall 

devote  not  less  than  ....  %  of  his  time  and  attention  to  the 
business  of  the  Company. 

3.  Mr . agrees  that  without  first  obtain¬ 

ing  the  written  consent  of  the  Company  so  to  do,  he  will 
not  accept  employment  with  any  company,  partnership, 
individual  or  enterprise  engaged  in  a  television  broad¬ 
casting  business  competitive  to  that  of  the  Company,  in 
the  territory  within  a  radius  of  100  miles  of  the  City- 
County  Building  in  the  City  of  Pittsburgh,  Pa.,  nor  will  he 
engage  or  participate  by  way  of  ownership,  direct  or 
through  stockholdings,  in  any  television  broadcasting  bus¬ 
iness  competitive  to  that  of  the  Company  in  the  above 
described  territory. 

4.  The  Company  agrees  to  pay  Mr . . 

and  Mr . agrees  to  accept,  for  services  to 

be  rendered  in  accordance  with  the  provisions  of  Paragraph 
2  hereof,  compensation,  at  the  rate  of  $ .  per 
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annum  during  said  employment  term,  payable  in  equal 

monthly  payments  of  $ . ,  each  on  the  last  business 

day  of  each  month  during  said  term;  provided,  however, 
that  if  the  net  income  of  the  Company  (as  determined  by 
good  accounting  practice)  for  any  one  or  more  fiscal  years 
of  the  Company  during  said  employment  term  should  exceed 
the  sum  of  $200,000  before  taxes,  then  and  only  in  that 
event  said  compensation  shall  be  increased  by  an  additional 
amount  for  any  such  year  equal  to  ...  %  of  the  amount  by 
which  said  net  income  before  taxes  for  said  year  exceeds 
$200,000  (subject  to  pro  ration  as  hereinafter  provided), 
to  be  paid  within  30  days  after  the  amount  of  said  net  in¬ 
come  is  ascertained  by  the  independent  auditors  who  regu¬ 
larly  audit  the  books  and  accounts  of  the  Company;  pro¬ 
vided  further  that  for  the  period  from  the  beginning  of 
employment  hereunder  until  the  end  of  the  Company’s  then 
current  fiscal  year  and  for  the  period  from  the  com¬ 
mencement  of  the  fiscal  year  in  which  employment  here¬ 
under  terminates  until  the  termination  of  such  employment, 
such  increase  in  compensation  shall  be  a  proportionate 
part  of  the  net  income  for  the  particular  fiscal  year,  in  the 
proportion  the  length  of  actual  employment  bears  to  the 
entire  fiscal  year;  and  provided  further  that  the  total 

compensation  paid  by  the  Company  to  Mr . 

in  accordance  with  the  provisions  of  this  Paragraph  4 

shall  not  exceed  an  overall  maximum  of  $ .  for 

or  with  respect  to  any  one  year  during  said  employment 
term. 

5.  This  agreement  is  entered  into  pursuant  to  a  resolu¬ 
tion  of  the  Board  of  Directors  of  WWSW,  Inc.,  adopted 
at  a  regular  meeting  of  the  Board  of  Directors  of  said 

Company  held  on  the . day  of . ,  1955, 

at  which  a  full  quorum  was  present  and  acting  throughout. 

6.  This  agreement  will  be  governed  by  and  construed 
in  accordance  with  the  laws  of  the  Commonwealth  of 
Pennsylvania. 
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Witness  the  due  execution  hereof. 

W  WSW,  Inc. 

By . . . 

President 

Attest:  . (Seal) 

Secretary 
(Corporate  Seal) 

Witness : 


GUARANTEE 

Toledo,  Ohio 
Jnne  2,  1955 

The  Toledo  Blade  Company,  an  Ohio  corporation  owning 
all  the  issued  and  outstanding  capital  stock  of  P  G  Pub¬ 
lishing  Company  (“PG”),  a  Pennsylvania  corporation  and 
party  of  the  first  part  in  the  foregoing  agreement  (“  Agree¬ 
ment”  ),  intending  to  be  legally  bound  hereby,  does  hereby 
guarantee  to  H.  Kenneth  Brennen,  Margaret  M.  Brennen 
and  Mary  Thelma  Bregenser  the  performance  by  PG  of 
its  obligations  under  Sections  2.02,  2.03,  2.04  and  3.02  of 
the  Agreement. 

Witness  the  due  execution  hereof  by  The  Toledo  Blade 
Company  the  date  and  year  aforesaid. 

The  Toledo  Blade  Company 

(Corporate 
By  s/  William  Block  Seal) 
Attest:  Vice  President 

s/  A.  W.  Habnish 
Secretary 
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wwsw 

PlTTSBUBGH  22,  Pa. 

June  21,  1955 

P  G  Publishing  Company 
110  Grant  Street 
Pittsburgh,  Pennsylvania 

Pittsburgh  Radio  Supply  House,  Inc. 

Chamber  of  Commerce  Building 
Pittsburgh,  Pennsylvania 

Mr.  H.  Kenneth  Brennen 
Miss  Margaret  M.  Brennen 
Mrs.  Mary  Thelma  Bregenser 
863  Osage  Road 
Pittsburgh  28,  Pennsylvania 

Dear  Sirs: 

Please  refer  to  the  Agreement  (‘ * Master  Agreement”) 
dated  June  2,  1955  by  and  among  P  G  Publishing  Com¬ 
pany,  this  Company  and  others. 

In  order  to  provide  television  service  at  the  earliest  pos¬ 
sible  date,  it  will  probably  be  necessary  or  at  least  advisable 
for  this  Company  at  an  early  date  to  enter  into  contracts 
and  to  make  commitments  with  respect  to  the  acquisition  of 
equipment  and  facilities,  and  otherwise  with  respect  to  the 
construction  and  operation  of  the  contemplated  radio- 
television  station.  Some  of  these  contracts  and  commit¬ 
ments  may  be  entered  into  even  before  the  First  Effective 
Date.  Inasmuch  as  the  Master  Agreement  did  not  con¬ 
template  that  these  contracts  and  commitments  would  be 
entered  into  before  the  First  Effective  Date,  we  believe 
that,  in  view  of  the  changed  circumstances,  the  Master 
Agreement  should  be  amended,  effective  as  of  June  2, 
1955,  so  as  to  expressly  provide  that  all  such  contracts 
and  commitments,  as  well  as  all  property,  rights  and 
benefits  obtained  by  WWSW  thereunder  or  pursuant 
thereto,  entered  into  or  obtained  before  the  First  Effective 
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Date,  shall  be  and  remain  “Excepted  Liabilities”  or  “Ex¬ 
cepted  Assets”,  as  the  case  may  be,  for  all  purposes  of 
Section  3.01  of  the  Master  Agreement,  provided  each  such 
contract  or  commitment  shall  have  received  the  prior  writ¬ 
ten  approval  of  H.  Kenneth  Brennen. 

If  this  amendment  is  agreeable  to  you,  please  indicate 
your  consent  at  the  foot  of  this  letter,  and  thereupon  this 
letter  will  constitute  an  amendment  to  the  Master  Agree¬ 
ment. 

Very  truly  yours, 

W  W'SW,  Inc. 

By  /s/  Oscab  M.  Schloss 
President 

Pittsburgh,  Pennsylvania 
June  22,  1955 

The  foregoing  amendment  is  hereby  agreed  to. 

P  G  Publishing  Company 

By  /s/  William  Block 
President 

Pittsburgh  Radio  Supply  House,  Inc. 

By  /s/  H.  Kenneth  Bbennen 
President 

/s/  H.  Kenneth  Bbennen  (Seal) 
H.  Kenneth  Brennen 

/s/  Margaret  M.  Bbennen  (Seal) 
Margaret  M.  Brennen 

/s/  Mary  Thelma  Bregenser  (Seal) 
Mary  Thelma  Bregenser 
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WWSW 

PlTTSBUSGH  22,  Pa. 

June  27,  1955 

P  G  Publishing  Company 
110  Grant  Street 
Pittsburgh,  Pennsylvania 

Pittsburgh  Radio  Supply  House,  Inc. 

Chamber  of  Commerce  Building 
Pittsburgh,  Pennsylvania 

Mr.  H.  Kenneth  Brennen 
Miss  Margaret  M.  Brennen 
Mrs.  Mary  Thelma  Bregenser 
863  Osage  Road 
Pittsburgh  28,  Pennsylvania 

Dear  Sirs: 

Please  refer  to  the  Agreement  (“ Master  Agreement” ) 
dated  June  2,  1955  by  and  among  P  G  Publishing  Com¬ 
pany,  this  Company  and  others. 

Since  the  execution  of  the  aforesaid  Master  Agreement, 
the  parties  to  said  agreement  have  agreed  that  Supply 
House  shall  not  withdraw  and  dismiss  its  application  for 
a  radiotelevision  permit  or  license  within  the  time  period 
set  forth  in  Section  4.01  of  said  agreement,  but  shall  do 
so  only  upon  receiving  48  hours  written  notice  from 
WWSW.  Therefore,  it  is  agreed  that  the  first  paragraph 
of  Section  4.01  of  said  Master  Agreement  shall  be  and 
hereby  is  amended  to  read  as  follows : 

‘‘Within  15  days  after  the  deposit  in  escrow  of  the 
cash  pursuant  to  Section  2.03,  Supply  House  shall  re¬ 
quest  the  FCC  to  make  the  initial  grant  to  WWSW  of 
the  radiotelevision  permit  or  license  presently  pend¬ 
ing  before  the  FCC,  Docket  8730,  said  grant  to  be  sub¬ 
ject  only  to  the  withdrawal  by  Supply  House  of  its 
application  for  such  permit  or  license  at  Docket  8840. 
WWSW  with  all  due  diligence  shall  prosecute  its 
application  for  a  radiotelevision  permit  or  license 
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presently  pending  before  the  FCC,  Docket  8730,  and 
Supply  House  shall  cooperate  with  W  WSW  in  all  pro¬ 
ceedings  before  the  FCC,  both  to  the  end  that  the 
initial  and  final  grants  of  such  permit  or  license  shall 
be  made  as  promptly  as  possible  to  W  WSW.  Supply 
House  shall,  upon  48  hours  written  notice  from 
W  WSW,  withdraw  and  dismiss  its  application  for  a 
radiotelevision  permit  or  license  presently  pending 
before  the  FCC,  Docket  8840.” 

The  second  and  third  paragraphs  of  Section  4.01  of  the 
Master  Agreement  shall  remain  in  full  force  and  effect. 

Please  indicate  your  consent  at  the  foot  of  this  letter, 
and  thereupon  this  letter  will  constitute  an  amendment  to 
the  Master  Agreement. 

Very  truly  yours, 

W  WSW,  Inc. 

By  /s/  Oscar  M.  Schloss 
Vice  President 

Pittsburgh,  Pennsylvania 
June  27, 1955 

The  foregoing  amendment  is  hereby  agreed  to. 

P  G  Publishing  Company 

By  /s/  William  Block 
President 

Pittsburgh  Radio  Supply  House,  Inc. 

By  /s/  H.  Kenneth  Bbennen 
President 

/s/  H.  Kenneth  Brennen  (Seal) 
H.  Kenneth  Brennen 

/s/  Margaret  M.  Brennen  (Seal) 
Margaret  M.  Brennen 

/s/  Mary  Thelma  Bregenser  (Seal) 
Mary  Thelma  Bregenser 
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WWSW 

Pittsburgh  22,  Pa. 
August  1,  1955 

P  G  Publishing  Company 
110  Grant  Street 
Pittsburgh,  Pennsylvania 

Pittsburgh  Radio  Supply  House,  Inc. 
Chamber  of  Commerce  Building 
Pittsburgh,  Pennsylvania 

Mr.  H.  Kenneth  Brennen 
Miss  Margaret  M.  Brennen 
Mrs.  Mary  Thelma  Bregenser 
863  Osage  Road 
Pittsburgh  28,  Pennsylvania 

Amendment  No.  3 


Dear  Sirs: 

Please  refer  to  the  Agreement  (“Master  Agreement”) 
dated  June  2,  1955  by  and  among  P  G  Publishing  Com¬ 
pany,  this  Company  and  others,  in  which  it  was  provided 
inter  alia  that  WWSW  should  transfer  all  its  assets  (ex¬ 
cept  for  certain  “Excepted  Assets”)  to  W  WSW  Radio, 
Inc.  Among  the  assets  which  were  to  be  so  transferred 
were  two  tracts  of  land  more  particularly  identified  as 
follows : 

(i)  a  tract  of  land  situate  in  the  City  of  Pittsburgh, 
Allegheny  County,  Pennsylvania,  containing  4.884 
acres,  conveyed  to  WWSW  (under  its  former  cor¬ 
porate  name  of  Walker  &  Downing  Radio  Corpora¬ 
tion)  by  deed  of  Most  Rev.  N.  C.  Boyle,  Roman  Cath¬ 
olic  Bishop  of  the  Diocese  of  Pittsburgh,  Trustee  for 
Congregation  of  St.  Mary’s  Church,  Pittsburgh, 
Pennsylvania,  dated  July  29,  1939,  of  record  in  the 
Office  of  the  Recorder  of  Deeds  of  Allegheny  County, 
Pennsylvania,  in  Deed  Book  Vol.  2624,  page  546;  and 

(ii)  a  lot  of  ground  situate  in  the  said  City  of  Pitts¬ 
burgh,  being  designated  Block  46-S,  Lot  392  in  the 
records  of  the  Deed  Registry  Office  of  Allegheny 
County,  Pennsylvania,  conveyed  to  WWSW,  Inc.,  by 
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deed  of  the  City  of  Pittsburgh,  dated  August  5,  1954, 
of  record  in  the  office  of  the  Recorder  of  Deeds  of 
Allegheny  County,  Pennsylvania,  in  Deed  Book  Vol. 
3351,  page  51. 

The  said  two  tracts  of  land  are  hereinafter  referred  to  as 
the  4 ‘Fine view  Property”. 

Since  the  execution  and  delivery  of  the  Master  Agree¬ 
ment  the  parties  thereto  have  decided  that  the  television 
broadcasting  tower  should  be  located  on  the  Fineview 
Property,  and  therefore  that  an  appropriate  amendment 
should  be  made  to  the  Master  Agreement.  Therefore  it  is 
agreed  that  the  definition  of  “Excepted  Assets”  appearing 
in  Section  3.01  of  the  Master  Agreement  shall  be  and 
hereby  the  same  is  amended  by  including  the  Fineview 
Property  as  an  Excepted  Asset,  and  by  decreasing  the 
amount  of  cash  to  be  retained  by  WWSW  by  $5768.23,  the 
cost  to  WWSW  of  the  Fineview  Property,  so  that  the  defi¬ 
nition  of  Excepted  Assets,  as  so  amended,  shall  read  as 
follows : 

“The  ‘Excepted  Assets’  which  are  not  to  be  trans¬ 
ferred  to  the  New  Corporation  but  are  to  be  retained 
by  WWSW  shall  be  (a)  the  sum  of  $100,000  in  cash, 
being  the  par  value  of  the  1,000  shares  of  Class  A 
Stock  into  which  the  existing  capital  stock  of  WWSW 
is  to  be  converted  upon  the  charter  amendment  men¬ 
tioned  in  Section  2.01  becoming  effective  (less  any 
of  the  ‘Excepted  Liabilities’  previously  paid,  and  less 
$5,768.23,  the  cost  to  WWSW  of  the  real  estate  men¬ 
tioned  at  ‘(e)’  of  this  definition  of  Excepted  Assets), 
(b)  the  subscription  to  1,500  shares  of  the  Class  A 
Stock  and  to  2,500  shares  of  the  Class  B  Stock  men¬ 
tioned  in  Section  2.02(a),  (c)  the  subscription  to 
$500,000  principal  amount  of  WWSW  Notes  men¬ 
tioned  in  Section  2.02(b),  (d)  the  television  permit 
(or  application  therefor)  referred  to  in  Section  4.01, 
and  (e)  two  tracts  of  land  situate  in  the  City  of  Pitts¬ 
burgh,  Allegheny  County,  Pennsylvania,  more  partic¬ 
ularly  identified  in  the  following  deeds  to  WWSW, 
viz.,  deed  of  Most  Rev.  N.  C.  Boyle,  Roman  Catholic 
Bishop  of  the  Diocese  of  Pittsburgh,  Trustee  for  Con¬ 
gregation  of  St.  Mary’s  Church,  Pittsburgh,  Pennsyl- 


vania,  dated  July  29,  1939,  of  record  in  the  Office  of 
the  Recorder  of  Deeds  of  Allegheny  County,  Pennsyl¬ 
vania,  in  Deed  Book  Vol.  2624,  page  546  and  deed  of 
the  City  of  Pittsburgh,  dated  August  5, 1954,  of  record 
in  the  office  of  the  Recorder  of  Deeds  of  Allegheny 
County,  Pennsylvania  in  Deed  Book  Vol.  3351,  page 
51.” 

Nothing  herein  contained  shall  affect  the  amendment  to 
the  foregoing  definition  of  ‘‘Excepted  Assets”  made  by 
the  letter  agreement  between  the  parties  hereto  dated  June 
21,  1955,  and  said  amendment  shall  continue  in  full  force 
and  effect. 

Please  indicate  your  consent  at  the  foot  of  this  letter, 
and  thereupon  this  letter  will  constitute  an  amendment  to 
the  Master  Agreement 

Very  truly  yours, 

W  WSW,  Inc. 

By  /s/  Oscar  M.  Schloss 
President 

Pittsburgh,  Pennsylvania 
August  1,  1955 

The  foregoing  amendment  is  hereby  agreed  to. 

P  G  Publishing  Company 

By  /s/  William  Block 
President 

/s/  H.  Kenneth  Brennen  (Seal) 
H.  Kenneth  Brennen 
/s/  Margaret  M.  Brennen  (Seal) 
Margaret  M.  Brennen 
/s/  Mary  Thelma  Bbegenser  (Seal) 
Mary  Thelma  Bregenser 

Pittsburgh  Radio  Supply  House,  Inc. 

By  /s/  H.  Kenneth  Brennen 
President 
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WWSW 

Pittsburgh  22,  Pa. 
August  30,  1955 

P  G  Publishing  Company 
110  Grant  Street 
Pittsburgh,  Pennsylvania 

Pittsburgh  Radio  Supply  House,  Inc. 
Chamber  of  Commerce  Building 
Pittsburgh,  Pennsylvania 

Mr.  H.  Kenneth  Brennen 
Miss  Margaret  M.  Brennen 
Mrs.  Mary  Thelma  Bregenser 
863  Osage  Road 
Pittsburgh  28,  Pennsylvania 

Amendment  No.  4 


Dear  Sirs: 

Please  refer  to  the  Agreement  (“Master  Agreement”) 
dated  June  2,  1955  by  and  among  P  G  Publishing  Com¬ 
pany,  this  Company  and  others,  as  heretofore  Amended 
under  dates  of  June  21,  1955,  June  27,  1955  and  August 
1,  1955. 

Since  the  execution  of  the  aforesaid  Master  Agreement, 
the  parties  thereto  have  deemed  it  advisable  and  have 
agreed  as  follows: 

A.  That  subsections  (a),  (i),  (ii)  and  (iii)  of  Section 
3.03  of  the  Master  Agreement  be  and  hereby  are  amended 
to  read  as  follows: 

“  (i)  Contract  with  H.  Kenneth  Brennen  for  a  term 
of  five  years  beginning  with  the  Second  Effective 
Date,  at  an  annual  salary  of  $25,000;  provided  that  if 
the  net  income  of  WWSW  during  any  one  or  more 
years  of  said  employment  term  should  exceed  the 
sum  of  $200,000  before  taxes,  an  additional  salary 
should  be  paid  for  any  such  year  equal  to  5%  of  the 
amount  by  which  said  net  income  before  taxes  for 
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said  year  exceeds  $200,000,  but  subject  to  an  overall 
maximum  of  $50,000,  and  subject  to  the  further  pro- 
vision  that  the  employment  of  H.  Kenneth  Brennen 
by  WWSW  shall  not  commence,  or  if  commenced  shall 
automatically  terminate  forthwith,  at  any  time  Mr. 
Brennen  is  or  becomes  an  officer,  director  or  share¬ 
holder  of  Supply  House  (while  Supply  House  owns  or 
operates  radio  stations  WJAS-AM  and  WJAS-FM) 
or  while  Mr.  Brennen  is  in  any  manner  associated  or 
connected  with  the  ownership,  operation  or  manage¬ 
ment  of  radio  stations  WJAS-AM  and  WJAS-FM. 

“  (ii)  Contract  with  H.  H.  Stehman  for  a  term  of 
four  years  beginning  with  the  Second  Effective  Date, 
or  the  time  when  WWSW  begins  transmitting  regular 
television  programs,  whichever  is  earlier,  at  an  an¬ 
nual  salary  of  $11,000;  but  subject  to  the  provision 
that  the  employment  of  H.  H.  Stehman  by  WWSW 
shall  not  commence,  or  if  commenced  shall  automati¬ 
cally  terminate  forthwith,  at  any  time  Mr.  Stehman  is 
or  becomes  an  officer,  director  or  shareholder  of  Sup¬ 
ply  House  (while  Supply  House  owns  or  operates 
radio  stations  WJAS-AM  and  WJAS-FM)  or  while 
Mr.  Stehman  is  in  any  manner  associated  or  con¬ 
nected  with  the  ownership,  operation  or  management 
of  radio  stations  WJAS-AM  and  WJAS-FM. 

“(iii)  Contract  with  Caley  Augustine  for  a  term 
of  18  months  beginning  with  the  Second  Effective 
Date,  or  the  time  when  WWSW  begins  transmitting 
regular  television  programs,  whichever  is  earlier,  at 
an  annual  salary  of  $10,000;  but  subject  to  the  pro¬ 
vision  that  the  employment  of  Caley  Augustine  by 
WWSW  shall  not  commence,  or  if  commenced  shall 
automatically  terminate  forthwith,  at  any  time  Mr. 
Augustine  is  or  becomes  an  officer,  director  or  share¬ 
holder  of  Supply  House  (while  Supply  House  owns 
or  operates  radio  stations  WJAS-AM  and  WJAS- 
FM)  or  while  Mr.  Augustine  is  in  any  manner  asso¬ 
ciated  or  connected  with  the  ownership,  operation  or 
management  of  radio  stations  WJAS-AM  and  WJAS- 
FM.” 
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B.  Section  6.03  of  the  Master  Agreement  be  and  hereby 
is  deleted  in  its  entirety  so  that  the  Master  Agreement 
shall  read  and  be  construed  as  though  Section  6.03  thereof 
had  never  appeared  therein. 

Except  as  heretofore  amended  and  as  amended  hereby, 
the  Master  Agreement  shall  remain  in  full  force  and  effect. 

This  Amendment  shall  be  and  shall  be  deemed  to  be 
retroactive  and  effective  as  of  June  2,  1955.  Please  indi¬ 
cate  your  consent  at  the  foot  of  this  letter. 

Very  truly  yours, 

WWSW,  Inc. 

By  /s/  Oscar  M.  Schloss 
President 

Pittsburgh,  Pennsylvania 
August  30,  1955 

The  foregoing  amendment  is  hereby  agreed  to. 

P  G  Publishing  Company 

By  /s/  William  Block 
President 

Pittsburgh  Radio  Supply  House,  Inc. 

By  /s/  H.  Kenneth  Brennen 
President 

/$/  H.  Kenneth  Brennen  (Seal) 
H.  Kenneth  Brennen 

/s/  Margaret  M.  Brennen  (Seal) 
Margaret  M.  Brennen 

/s/  Mary  Thelma  Bregenser  (Seal) 
Mary  Thelma  Bregenser 


ii 
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w  wsw 

Pittsburgh  22,  Pa. 

November  17, 1955 

P  G  Publishing  Company 
110  Grant  Street 
Pittsburgh,  Pennsylvania 

Pittsburgh  Radio  Supply  House,  Inc. 

Chamber  of  Commerce  Building 
Pittsburgh,  Pa. 

Mr.  H.  Kenneth  Brennen 
Miss  Margaret  M.  Brennen 
Mrs.  Mary  Thelma  Bregenser 
863  Osage  Road 
Pittsburgh  28,  Pennsylvania 

Amendment  No.  5 

Dear  Sirs: 

Please  refer  to  the  agreement  (“Master  Agreement”) 
dated  June  2,  1955  by  and  among  P  G  Publishing  Com¬ 
pany,  this  Company  and  others,  as  heretofore  amended 
under  dates  of  June  21,  1955,  June  27,  1955,  August  1, 
1955  and  August  30,  1955  (sometimes  referred  to  as 
Amendments  Nos.  1,  2,  3  and  4  respectively). 

Since  the  execution  of  the  Master  Agreement,  the  par¬ 
ties  thereto  have  deemed  it  advisable  and  have  agreed  as 
follows : 

A.  That  the  aforesaid  Amendment  No.  1  dated  June  21, 
1955  (carrying  certain  approvals  dated  June  22,  1955)  be 
and  the  same  hereby  is  rescinded ; 

B.  That  the  Master  Agreement  shall  be  amended  by 
deleting  therefrom  Section  3.04  and  Subsection  (d)  of 
Section  5.05  of  the  Master  Agreement; 

C.  That  the  Master  Agreement  shall  be  amended  by 
adding  thereto  a  new  Section  3.06  reading  as  follows: 
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“Section  3.06.  No  control  over  Certain  Activities 
of  WWSW.  Nothing  in  this  Agreement  contained 
shall  be  construed  as  conferring  upon  the  Supply 
House  or  upon  the  Supply  House  Stockholders,  or 
any  of  them,  or  upon  any  officer,  director,  or  em¬ 
ployee  of  the  Supply  House,  or  upon  any  one  acting 
on  behalf  of  said  persons  or  any  one  or  more  of  them, 
any  control,  direct  or  indirect,  of  the  construction, 
operation,  equipment  or  programming  of  the  pro¬ 
posed  television  station  contemplated  by  Article  IV 
hereof,  unless  and  until  the  acquisition  by  the  Supply 
House  Stockholders  of  securities  of  WWSW,  as  pro¬ 
vided  for  herein,  has  been  approved  by  the  FCC  and 
has  been  duly  consummated.” 

D.  This  Amendment  shall  be  and  shall  be  deemed  to  be 
retroactive  and  effective  as  of  June  2,  1955;  and 

E.  Except  as  heretofore  amended  by  Amendments  Nos. 
2,  3  and  4  and  as  amended  by  this  Amendment  No.  5,  the 
Master  Agreement  shall  remain  in  full  force  and  effect. 

Please  indicate  your  consent  at  the  foot  of  this  letter. 

Very  truly  yours, 

WWSW,  Inc. 

By  /s/  Oscae  M.  Schloss 

President  (Seal) 

Pittsburgh,  Pennsylvania 
November  17,  1955 
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The  foregoing  amendment  is  hereby  agreed  to. 

P  G  Publishing  Company 

By  /s/  William  Block 

President  (Seal) 

Pittsburgh  Kadio  Supply  House,  Inc. 

By  /s/  H.  Kenneth  Brennen 

President  (Seal) 

/s/  H.  Kenneth  Bbennen  (Seal) 

H.  Kenneth  Brennen 
/s/  Margaret  M.  Bbennen  (Seal) 

Margaret  M.  Brennen 
/s/  Mary  Thelma  Bbegenser  (Seal) 
Mary  Thelma  Bregenser 


